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BANKRUPT LAWS. 


Originally compiled by 
EDWARD GREEN, Eſq. 


formerly a CoMMisSIONER. 


Wherein are principally conſidered, the 


1. Declaring the Party Bank- 
rupt. 

2. Seizing his Eſtate, and 
ſummoning him to ſur- 
render. | 

3. Receiving Proof of the 
Debts of his Creditors... 

4. Appointing, chuſing, and 


1 


removing Aſſignees. | 


5. Selling 2nd conveying the 
Eftate and Effects. 
6. The examining and com- 
mitting the Bankrupt, his 
Wiſe, and others. 
7. Certifying his Conformity. 
8. Dividing the Eſtate. 


* Ordering Bankrupt his 


Allowance, and Overplus. 


Which are fully diſcuſſed and explained, with the 
Authority and Power of the Commiſſioners to com- 
mit, particularly from the Determinations sf Earls 
Hardwicke, Mansfield, and of the preſent Judges. 


ALSO, 
PRECEDENTS, INSTRUCTIONS, and a copious INDEX, 


The FouxrH EDiriox, corrected, improved, and enlarged, 
By a late CoM Muss ION ER. 
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TONE, a ſerjennt * ths, and cnn 1 
ſioner ® of bankrupts, famous for his reading 
on © one of the bankrupt ſtatutes, informs ! us, 
© that our fore-anceftors, many e years ago, ſo 
favoured merchants, that for their benefit a 
law was made on purpoſe, called Statutum * de 
Mercatoriius; ſo as where at common law, 
« if a debt were owing to a man, he could not 
by law recover this debt without proceſs and 
pleading, and yet then no man's land were 
liable to judgment; by that law, if once a 
man acknowledged himſelf to be indebted to 
a merchant, and paid not his money at his 
day, without proceſs, without pleading, with- 
out further fuit or judgment, the merchant 
{ſhould have preſent execution againſt his 
«« debtor both for body, goods, and lands.” 
In thoſe days few Eugliſbmen were merchants, 
but ſtrangers brought their commodities hi- 
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a He was called to this ſtate and degree, 19 May, 1640. 
26 Cer. 1. Dugd. Chron. Ser. 3. 
d Goodinge's preface to his Law againſt Bankrupts. 
Stat. 13 Flix. c. 7. 
4 In his ©© Oratio Lector, 2, 3. 
e Near five hundred, vis. A. D. 1283. 
f 
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iv. 0 the READER. 


ce ther, and fetched ours; but that courſe was 
then clean altered, for very few came from 
t foreign nations to us, but we ourſelves traded 
« and trafficked with all parts of the habitable 
«© world, Chriſtendom, or heatheniſh, and into 
many parts not inbabited by any human creature; 
as the number of merchants had increaſed, fo 
had their cunning and crafty dealings, inſomuch 
« jt fell out, that we had more need to make laws 
« againſt them, then for ilein; for it was found to 
be a matter of more difficulty for men to get 


ce their debts of merchants, than it was in times 


ce paſt for merchants to get their debts of other 


« men, & /ed ex malis moricus bone leges.” 

Mr. ſerjeant > Goodinge, another writer on the 
bankrupt laws, had “ often wondered, that ſo 
& little had been wrote on a ſubject which made 
& ſo great a figure amongſt men of buſineſs, as 
& well at Veſtminſter-hall as upon the Royat 
t Exchange; he further adds, © that the con- 
ee cerns of bankrupts, which were theretofore al- 
mot wholly managed within the precincts of 
our capital city, or famous marts, were then 
deſcended into country towns and villages ; fo 
that it was become a matter of publick and 
almoſt univerſal conſideration.” If theſe were 
the ſentiments of a lawyer in the beginning of 
the century, what would they have been, had he 
lived to this time? 

The ſatirical advice given the Roman people, 
by that incomparable poet Juvenal, ſeems ſo ex- 
tremely applicable to a great part of mankind 
at this day engaged in commercial affairs, that 
we cannot refrain inſerting it in this place: it is 
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s Macrobivs, 2 Mod, 161. 2 Inſt, 161. Eu. Pref, to St. 
Tri. vi. 
> In his preface. 


con- 


7 the READER. v 
contained in thoſe famous lines in his firſt ſatire, 


ſo univerſally and ſo juſtly admired by the learned 
world : : 


Aude i aliguid brevibus Gyaris, & Carcere dignum 
Si vis efſe aliquis : PROBITAS [audatur & alget. 


We offer you a treatiſe on the bankrupt laws 
upon an entire new plan, and with a different 
view to any hitherto publiſhed on the ſubject, 
wiz. © to point out and eſtabliſh the authority and 
© power of the commiſſioners under thoſe laws.” _ 

Our matter we chiefly extract from the opi- 
nions and determinations of earl Hardwicke late 
lord chancellor, earl Mansfield the now chief 
Juſtice, and of the preſent judges, on the moſt 
important and unſettled points in the bankrupt 
laws: as alſo from the writings of approved & 
authors, who have accurately, faithfully, and 
judiciouſiy reported them. 

We have likewiſe inſerted all the material 
preambles to the ſtatutes concerning bankrupts, 

in deference to fir Edward Coke, who aſſures } us, 

ce that the rehearſal or preamble of a ſtatute is a 
« good means to find out its meaning, and, 
< as it were, a key to open the underſtanding 
© thereof.” | 

Lord chancellor ® Cowper could by no means 
allow of the notion, that the preamble ſhould 
reſtrain the operation of the enacting clauſe ; and 
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i Juv. Sat. 1. line 74. 75, 

k The late lord chancellor Bathurſt, the lord ch. baron 
Parker, Mr. baron Atkins, Mr. ſerjeant Wil/on, and fir James 
Burrow, three of whom are now out of office, and two deceaſed. 

Co. Lit. 79. a. 4 Inſt. 330. See 3 Will, Rep. 434. 
8 Mod. 144. V. Jo. 173, 174. Palm. 485. 2 Fern. 58, 
2 Wyme's Eunomus, 145. 

= P. Nil. Rep. 320. See 3 Tr. Ati. Rep. 205. 


3 that, 


vi To the READER. 


that, becauſe the preamble was too narrow or 
deſective, therefore the enacting clauſe, which 
had general words, ſhould be reſtrained from its 
full latitude, and from doing that good which 
the words would otherwiſe, and of themſelves, 
import; which (with ſome heat) his lordſhip ſaid 
was a ridiculous notion; and inſtanced in the 
Coventry act, which, if it had recited the barba- 
rity of cutting Coventry s noſe, and the enacting 
clauſe had been general, viz. againſt the cutting 
of any member whereby the man is disfigured or 
defaced, it might with equal reaſon be objected, 
that cutting of the lips, or putting out the eye, 
would not have been within the act, becauſe not 
within the preamble. 

But lord o Hardwicke, and the late lord chief e 
baron Parker, both inclined to be of opinion, that 
the enacting clauſe was to be reſtrained by the 
preamble ; and, though they had great honour for 
lord Cowper, could not ſubſcribe to his reaſons, 
that the preamble ſhould not govern the enacting 
clauſe. 

However, the ſame lord chancellor Hardwicke 
afterwards, according to the ſame reporter, Mr. 
Tracy 2 Atkins, declared, that the enacting words 
of a ſtatute ſhould be extended to take in the 
miſchief, though the preamble might not war- 
rant ſuch extenſion; and that innumerable inſtances 
of the kind were to be found in the law * books. 

And another inſtance, in corroboration of lord 
Gowper's opinion, viz. the inſolvent * debtor's 
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— . e. 1. 

e Tr. Ati. Rep. * * Fn 
: Þ Yp. M6, Rep. 17s. 

4 3 Tr. Ati. Rep. 205. 

* 2 70.163, 164. Palm. 485. 2 Ferz. 58. 8 Mod. 144. 
P. HU. 434. 

See ſtat. 4 Geo. 3. c. 77. ſ. 22. or any prior or ſubſequent 
3%. for the relief of Solvent debtors. 


act; 


To the READ ER. vii 


act; that as the preamble to the clauſe for diſ- 
charging fugitives for debt, expreſly mentions 
workmen, ſeamen, and mariners, and declares the 
legiſlative intention to be to enable /uch perſons to 
return, that yet (tho' the enacting clauſe be ge- 
neral, viz, © every debtor”) no other perſon, ac- 
cording to the doctrine animadverted on, is 
within the meaning of the enacting clauſe, be- 
cauſe not within the letter of the preamble ; 
whereas it is well known, the act in queſtion is 
never ſo conſtrued, but on the contrary, every 
fugitive for debt, though neither workman, ſea- 
man, or mariner, is conſtantly diſcharged by 
virtue of the clauſe in queſtion. See fol. 118. n. 

In treating this ſubject, we are con{cious of 
no deſign to miſlead you; we have aſſerted no- 
thing without giving good authority ; we gene- 
rally quote the very words of the authors, and 
leave you to form your own judgment ; if we 
differ from any writer on the ſubject, we con- 
ſtantly ſubmit our reaſons to the judicious rea- 
der, which are generally founded on inferences 
drawn from the ſtatutes or determinations; this 
we conceive to be the ſureſt method to be right 
in our concluſions, Our reaſons we hope are 
given with due deference to the profeſſion, eſpe- 
cially to that part of them who have the honour 
of being in the commiſſion of bankrupt ; and alſo 
with that temper and good manners which every 
reader has a right to expect. In the courſe of 
our notes ahd obſervations, it is ſcarce poſſible, 
when we have conviction on our fide, to remain 
altogether unconcerned ; if therefore, in ſome 
paſſages, we ſhould have exceeded moderation, 
we did not mean to offend, and hope that we 


ſhall not often ſtand in need of an indulgence on 
that account, 
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vili To the READER. 
The very favourable reception which the for- 
mer editions of this work have met with, and 


the reputation which it has acquired at Gri/dball, 


call upon the editor for his acknowledgment of 


the honour done him, and determined him to 
exert himſelf in rendering the work ſtill more 
deſerving the approbation of the profeſſion, and 
of the mercantile part of the kingdom ; of theſe 
obligations he has endeavoured to acquit himſelf 
by the addition of every thing that is new upon 
the fubject, as well of the acts of parliament, 
as the deciſions that have been given ſince the 
publication of the former edition ; he has alſo 
added ſeveral new and uſeful precedents, and, be- 
ſides a general table of the contents, has com- 
piled an accurate and copious index to the 
whole : It is preſumed, that theſe additions to 
the work will be a ſatisfactory apology for the 
enlarged ſize of the book, and for the conſequent 


J. N. 


increaſed price. | | 


Juh 11, 1788. 


PREFATORY DISCOURSE 


CONCERNING 


The appointment, qualifications, . fees, au- 


thority, duty, indemnity, &c. of Com- 
miſſioners of Bankrupt. 


It is a frame for an ©* orator of cauſes,” to be 3yne- 
© rant of that law in which he is fo peculiarly con- 


©« cerned,” 


© BLACKSTONE." 


S there are ſeveral matters which concern 

commiſſioners of bankrupt in general, we 
rhought they could not be more properly con- 
ſidercd than at the head of the work; this there- 


fore we will do under the following particulars, 
VIZ, 


1. Their appointment and qualifications. 
2. Their authority. | 


3. The conſtruction of the bankrupt fatutes ; 
and i 


4. How the commiſſioners are liable and indem- 
Nied. 


i. The appointment and qualification of the com- 
miſſioners. | 


The commiſſioners are verbally appointed . 


1 


Lord keeper Harcourt, who had the ſeals in queen 4 
re'gn, firſt or. ied ſts of commiſſioners as at this day; pre- 
v-Ous to this ; criod, the petitioning creditor inſerted the 


m at 
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by the great ſeal, in purſuance of an“ act of 
parliament, which © authorizes the lord chan- 
cellor, &c. to aſſign by commiſſion, wiſe, honeſt, 
and diſcreet perſons ; it is obſervable, that earl 
Hardwicke was of opinion, according to Mr. Ba- 
ron 4 Atkins, that an office quam diu ſe bene geſſe- 
rit had always been e held to have been an office 
for lite. | 

Sir Edward f Coke ſays, that an obſervance of 
the three qualities, wiſdom, honeſty, and e diſ- 
cretion, are the beſt means for the execution of 
the bankrupt ſtatutes, the life of which conſiſts 
in the due execution of them, and h that every 
commiſſioner ought to have duos ſales, viz. ſalem 
ſapientiæ, ne fit inſipidus; & ſalem conſcientiæ, ne 
fit diabolus ; that is, two grains, viz. a grain of 
knowledge to prevent his acting like a foo!, and a 
grain = | conſcience, to prevent his acting like a 


devil; for he executes his office under the higheſt 
of all ſanctions. 


— — 
— 


the bottom of his petition (as is the cuſtom even now in 
country commiſſions) for the approbation of the great ſeal. 
See Good. 4. 

> Stat. 13 Hlix. c. 7. ſ. 2. 

e See Bulſtr. 236. 

Jr. Ask. Rep. 213. | 

< If fo, would there have been occaſion for an act of par- 
liament to continue judges in the enjoyment of their otfices 
during their geod behaviour, notwithitanding any demiſe of the 
crown ? Stat. 1 Geo. 3. c. 23. or would lord chief juſt. Holt 
held his office determinable by the demiſe of the crown ? 
2 lord Raym. 747. Forte/c. Rep. 389. Cr. Car. 1, 2. As 
commiſſioners of bankrupt are appointed only durante bene 
placito, this may be thought a digreſſion. 

f 3 Init. 325. 4 Inſt. 278. 5 

5 5 Rep. 100. 10 Rep. 138, 140. 2 Bulſr. 197, 198. 
Heb. 158. Co. Lit. 62, 227. b. 4 Inſt. 31. St. Tri. I. 704. 
4 Mod. 115. 11 Mod. 252. 2 R. Rarm. 1302, 1303. For- 
te/c. Rep. 393. 2 P. Wil. 75 3, 754. edit. 1768. 

d 10 Rep. 140. z Ink. 147. 

i By 5 Geo. 2. c. 30. {, 43. See his oath in aptendix, 


fol. 308. 
2 | The 
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The ſame k authority hath further enjoined 
the commiſſioners, upon pain of being! difabled 
to act, not to eat or drink at the charge of the 
creditors, or of the bankrupt eſtate ; or pre- 
ſume to take above twenty ſhillings each com- 
miſſioner, for each ® fitting. 

Previous to this ſtatute, lord » Jeffries de- 
clared himſelf no friend to commiſſions of bank- 
rupt, they occaſioning much injury; and in- 
ſtanced in a caſe before him, where the charge 
and expences of the commiſſioners and their at- 
tendants came to 4007. and the diſtribution to 
the creditors ſeven ſhillings in the pound. This 
inconveniency, obſerved by lord Jeffries fo many 
years ago, is felt even at this day in commil- 
ſions executed in the country; for it is held, 
that the above ſtatute does not extend to them; 
but it certainly does. 


2. Authority of commiſſioners, and herein of ad- 
Journment. 


After a commiſſion hath been dealt o in, the 
commiſſioners may proceed in the execution 
thereof, notwithſtanding the] death of the bank - 
rupt, (or of the s king) in the ſame manner as 


——_ — 


Stat. 5 Geo. 2. - kd: 
7 Vin. Abr. 77. pl. 3. 2 Eq. Caſ. Abr. 98. pl. 7. 
Mr. J. B/ac4/tone ſeems miſtaken in ſaying 205. per diem 
each, at every litting. 2 Black. Com. 480. for the words per 
deem are not in the ſtatute; and it is not to be preſumed the 
tegiilature intended the commiſſioners ſhould fit trom morning 
zi! night for 20 5. 

a 2 Chan. Cal. 192. 

© Stat. 1 Jac. e. 19. #27 

Þ > %. Abr. 67. pl. 3. But if nothing was done before 
he died, al is avoided. Vern. 153. 2 Chan. Caf. 192. Tr. 
it. Rep. 97. pl. 45. It muſt man ib at the commiſſion is boft, 

1 Sgat. 5 Geo. 2. c. 30. 1. 45 oo it 
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if they were living. Lord chancellor Talbot 
was of opinion, that declaring party bankrupt at 
three o'clock in the afternoon, and executing an 
aſſignment at ſix, on a commiſſion iſſued at ele- 
ven o'clock in the morning of the ſame day, 
was a * dealing within the act, and that the pro- 
ceedings ſhould ſtand, though the commiſſioners 
had notice that the bankrupt died at one o'clock 
in the afternoon of that day; and his lordſhip 
faid he knew no particular act, as diſtinct from 
another, which could be called a dealing: it had 
been ſaid, that a declaration of bankruptcy was 


the act meant, but that being only diſcretionary 


and for caution, and not at all binding to an 

body, 1t was not probable that the ſtatute ſhould 
intend that only a dealing, which it had not 
any where given the commiſſioners a power to 
do. 

Earl Hardwicke often t obſerved, that a com- 
miſſion of bankrupt was a judgment and an exe- 
cution in the firſt inſtance; and we may add, 


that it is an execution of the. higheſt nature, for 


it includes every execution and more; as au 
F. fa. it takes poſſeſſion of all the bankrupt 
goods and chattels ; as an * elegit, it ſeizes all 
the lands; and as a ca. ſa. it impriſons „ the 
perſon; and beſides ſubjects bankrupt to à for- 
feiture * of his life, in caſe he conceals ay part of 


. 


—— 


. © Caf. temp. Talb. 184. 
Whatever is done in purſuance of the commiſſion, though 
never ſo minute, is a dealing in it, {ſee 2 Chan, Caſ. 102, 
103.] and lord Talbot {aid he could not therefore put a nar- 
row conſtrained conſtruction upon the words * dealt in,” in 
order to overthrow the commiſſion, and all the juſt right of 
the creditors claiming under i * gs temp. Talb. 186. 
. Rep. 67. pl. 22. id. p. 104, 152. 
« P. Wil. Rep. 912. 
Stat. 5 Geo. 2. c. 30. ſ. 14. 
Geo. 2. c. 30. ſ. 1. See 10 Mod. 246. 


his 
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his. eſtate, real or perſonal, to the amount of 
201]. or upwards. 

We therefore moſt earneſtly and moſt ſcriouſly 
recommend it to the commiſſioners, / never to 
find any perſon bankrupt, but upon a plain and 
expreſs act of bankruptcy committed; and we 
think ourſelves extremely happy in being able 
to enforce this recommendation, not only from 
the juſtice of it, but alſo from the authority of 
Earl) Hardwicke himſelf; who has alſo* * 
ed, that the commiſſioners are not bound 1 
citly to receive evidence, merely becauſe it i 
upon oath, and therefore may even then reject itz 
if they have any reaſon to doubt of the veraci 
of it; the court of king's bench alio declared, 
that the commiſſioners were not obliged” to te- 
ceive for true, whatever the bankrupt ſhould 
pleaſe to ſwear, at his final examination. 

The authority of the commiſſioners to .adjourn 
has been much doubted, but never, we believe; 
hitherto judicially diſputed : it Jeers however 
very certain, that * three at leaſt muit be preſent 
in order to adjourn, © becauſe fewer cannot do 
any act whatever. The doubts have aroſe: 
1. At choice of the affignees ; 2. On the bankrupt's 
laſt examination; and 3. On making a dividend y 
in this order, therefore, we will conſider them. 

As to the firſt, it may happen, that no cre- 
ditor who has proved a debt to the amount of 
10 J. or upwards, under the commiſſion, appears 
at the day appointed by the commiſſioners for 
the choice of aſſignees; and if ſo, it ſeems abſo- 


—" 


2 Atk. Rep. 139. pl. 80. 
Z Tr. Ath. Rep. 71. 
2 2 Bur, Rep. 1216. 


* 


> But it ſeems that the Bree laßt commiſſioners of the liſt 


cannot fit together, becauſe the commiſſion of bankrupt has 
appointed neither of them of the quorum. See fol. 301. n. 


lutely 
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lutely neceſſary for the commiſſioners to have 
authority in ſuch caſe to adjourn the choice to a 
further day ; and which we apprehend they may 
do too, without endeavouring to make the ad- 
journment the joint act of themſelves and of the 
creditors, . by adding in the memorandum of the 
adjournment, that it was mad? by the conſent and 
at the requeſt of the creditors then preſent ; now it 
feems there is no occaſion, and it is certain the 
commiſſioners have no authority, to tack the above 
at the end of the memorandum. 

As to the ſecond; my lord © Mansfeld having 
declared that the power of the commiſſioners 
to examine the bankrupt ig not limited and con- 
© fined within the time allowed him to ſai it to 
© be examined; but that they may compel him 
© to make further anſwer after that time ;” his 
lordſhip ſeems to imply an authority in them to 
adjourn, at leaſt to finiſh ſuch examination; and 
the commiſhoners may perhaps be of opinion 
(and not without reaſon) that this ſolemn de- 
termination of the chief juſtice authorizes them 

to adjourn at diſcretion, Toties guotles. 

And as to the third; there are often ſo many 
debts to be proved on the day advertiſed for 
making a dividend, that it is impoſſible to do it 
at the time appointed, without excluding ſome 
of the creditors from the benegt of the dividend, 
or putting them to the charge of petitioning the 
great ſeal to be admitted, than to ſuffer which 
we think it would be much more «dy in the 
commiſſioners to adjourn. 

The commiſſioners can do no act one at a time 
ſeparately; for the ' judges “ have determined, 
that they could only act fitting together on the 
commiſſion, 


© 2 Bur. Rep. 1124, 1125. 
0 Stra. 568. Sel. Caf. Evid. 100. 


When 
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When the commiſſions have aſſigned the bank- - 
rupt eſtate, and given him their certificate and 
his diſcharge, they have * executed their autho- 
rity. | 


3. The conſtruction of the bankrupt ſtatutes. 


The courts of juſtice have declared, that all 
the ſtatutes - concerning bankrupts, are to bet 
conſtrued according to their real intention ; that 
they are to be taken together, ſo as to anſwer 
the great general end of the“ legiſlature, as mak- 
ing one i ſyſtem of law; that they are to be 
conſtrued by * equity for the relief of creditors ; 
they, being undoubtedly remedial laws, are to 
be extended by equity, and not reſtrained as pe- 
nal laws; and that if any conſtruction can be 


_ 


2 


* But if the bankrupt hath not obtained heir certificate, and 
after the commiſſion awarded, and diſtribution made of all the 
bankrupt eſtate towards ſatisfaction of the creditors ; lands, 

ds, &c, deſcend or come to the bankrupt, they ſhall be 
{abje& to a new ſale and diſtribution, for the commiſſioners 
authority is not fully executed until the creditors be ſatisfied, 
Billing. 118. but Stene 132. pl. 19. contra. 

Wil. Rep. 385. | 

8 Bur. Rep. 439, 440. 

d So ſaid by the late lord chief juſtice Nilmot. 2 Bur. 
Rep. 1124. See Bur. Rep. 442. 

Ventr. 244. 2 Eq. Caf. Abr. 120. 4 Bac. Abr. 647. 
7 Vin. Abr. 123. 3 Bar. Rep. 1419. | 

* 2 Sew. Rep. 519, 520. 2 Eq. Caf. Abr. 97. Caf. 
temp. Talb. 185. Stat. 21 Jac. c. 19. ſ. 1. Mar. 36. Tr. 
Ath, Rep. 177, 183. being made for the ſuppreſſion of fraud; 
and yet this ſhould not be too far extended, for the ſtatutes 
are very penal; and my lord Bacer's remarks are good, which 
are, that it is an hard caſe to torture laws, that they may zor- 
ture men. Lord Bacon, de Aug. Scient. lib. viii. cap. 3, 
Aphor. 13. And again, præſtat torguere werba quam homines. 
See the caſe of the revocation of uſes, in his lordſhip's law 
tracts, $vo. edit. 238. 

The creditors good is the preper end of ſuing out com- 
miſſions of bankrupt, 2 Eq. Caf. Abr. 121. 

| made 


W PREFATORY DISCOURSE. 


made more beneficial for the creditors one than 
another, the court admits that conſtruction as 
founded on the beſt of rules, viz. © ſuum cuigue 
© tribuere, of giving to every man his own: 
and upon this foundation ſtand all the laws againſt 
bankrupts, which are alſo to be conſtrued & as 
to ſuppreſs w fraud. 


4. How the commiſſioners are liable and indemnifed. 


The courts of juſtice have alſo refolved that 
as the commiſſion and authority is by force of 
the ſeveral acts of parliament, which » ought to 
be purſued ; if the commiſſioners find a perſon 
bankrupt who is not fo, they are ſubject to the » - 
action of the party grieved, for he has no other 
remedy ; but they may plead a generally, and are 
not driven to any ſpecial pleading. | 


"FT? 
Ln ed 
* p 


_— — —— 


m Bur. Rep. 474. | 
4 Inſt. 277. 8 Rep. 121. 4 Mod. 116. T. Raym. 337. 
_ © 2 Show. Rep. 166. pl. 142. Com. Rep. 80. 

r So ſaid by lord chancellor King, Sel. Caf. in Chan. 47. 
But if in the proceedings the commiſſioners commit ſome 
miſtake, which appears to be only an-error of their judgment, 
they ſhall not be liable to an action; by lord chief juſt. Holt, 
Comb. 391. Lord chancellor Jefries ſaid, it was a miſchief 
that the act of parliament had ſubjected the commiſſioners to 
an action, for that no ſufficient perſons, and ſuch as were fit 
to manage ſuch a concern, would undertake the trouble of it. 
Fern. 154. i 

2 4 Inſt. 278 By ſtat. 1 Jac. c. 15. ſ. 16. quære 21 Jac. 
c. 19. The cotymiſſioners may plead Not guilty, or juſtify by 
fat, 1 Eliz. c. 7. 1 Jac. c. 15. But there is no proviſion 
for any thing done by them on any of the ſubſequent ſta- 
tutes, | 


C O N- 


CONTENTS 


OF THE 


CHAPTERS and PRECEDENTS. 


F — Page 1 
C. 
Power and authority of commiſſioners in de- 
claring party bankrupt. — 1 
TRADING. 2 


What kind and degree of trading makes 
party object of bankrupt laws. 3 

What kind and degree thereof does xo r. 16 

Obſervations on the caſe of Saunderſon v. 
Rowles, reſpecting the trader of a vic- 
tualler. 


245 33 

AcTs or BANKRUPTCY. — 36 
What are not acts of bankruptcy. 37 
What are acts of bankruptcy. 38 
1. Departing the realm. — 41 


2. Withdrawing out of the king's do- 
minions, to foreign parts, to remain 
there in fraud of creditors, and not 
returning within three months after 


proclamation. , 42 
3- Beginning to keep houſe. 43 

4. Abſenting. 46 
. Taking ſanctuary. — 47 
6. Willing gly or fraudulently procuring 

himſelf to be arreſted. 50 


7. Suffering himſelf to be outlawed. 51 
a 8. Yield- 


„ 


= 1 1 e * 
. wh ; 2 Thy * a r 
1 F een 5 - "i p 
GD Foeuw CH bY kat ae — x &f'\, AN al GERI ate LCP he 


2 


1 rr "3 
get rs INI 


4 9 * Ah 
al 2 1 
e - "ym * ? 
Er „ . r * . 5 6 
4 r 4 7 5 Y 7 8 
* 8 ap e 
. 
2 cg 


Pig 


r — BE Ig eres nm lee —— ae 


xvii 


Proof of debts. | — 


Debts which cannot be proved under a com- 


CONTENTS. 


8. Yielding himſelf to priſon. Page 51 


9. Departing from his dwelling-houſe. 

10. Willingly or fraudulently procuring 
his goods, money, or chattels to be 
attached or ſequeſtered. 

11. Making any fraudulent grant or 
conveyance of lands or chattels. 

12. Obtaining any protection (otherwiſe 
than by parliament) — 

13. Preferring unto his majeſty, or any 
of his courts, petition or bill againſt 
his creditors, deſiring or endeavour- 
ing to compel them to accept leſs 
than their debts, or to procure more 
days of payment, than originally 
given. N 99 5 

14. Lying in priſon two months upon 

arreſt for debt. — | 

15. Eſcaping out of priſon, after arreſt 
for 1co7. 

16. Paying petitioning creditor, or de- 
livering him goods or ſecurity, 
whereby he ſhall have more than 
other creditors. — 

17. Trader having privilege of parlia- 
ment. =—_ 

Evidence of acts of bankruptcy. 


What acts of bankruptcy are repealed. 
Debt of petitioning creditor. 
. II. 
Seizure of bankrupt eſtate. — 


Summons for bankrupt's ſurrender. 


Eni. 


52 


55 


55 
62 


99 


105 


Debts 


* 


CONTENTS: xix 


Debts which may. Page 107 
Alphabetical liſt of creditors. ibid. 
Joint, ſeparate, and partnerſhip creditors. 151 
Mutual debts and credit. 156 
Intereſt of money. — 168 
Exhibits. — —ͤ 169 
Claims. —— 171 
CES LY, 
Appointment of aſſignees. — 172 
Choice of them. — 173 
Removal of them. — 1756, 177 
CV. 


Conveyance and ſale of bankrupt real eſtate. 179 


What real eſtate the commiſſioners may ſell. ibid. 
What they may not. 184 


Manner of ſale. TE 186 


Conveyance and ſale of the bankrupt perſonal 
effects. 187 


What effects the commiſſioners may ſell. ibid. 
What they cannot. — 


— 191 
Manner of ſale. — — 194 
C » XX. 

Examination of bankrupt. 196, 204 
— of others. 197, 228 
Commitment of bankrupt. 199, 200, 201, 22. 

of others. — 1909, 234 
Examination and commitment of the bank- 
rupt's wife, 8 226 


CHAP. VII. 


Commiſſioners certificate of bankrupt's confor- 
mity. 235 
Bankrupt's diſcharge. — 251 


a 2 CHAM 


XX CONTENTS. 
CHAP. VIII. 


Dividends. > add Page 265 
= CHAP. IX. 

Bankrupt's allowance. — 269 

His overplus. — - 271 


PRECEDENTS. 
Depoſitions of trading. | 


Banker. — 274 
Pawnbroker. — — 275 
Merchant. — 276, 277 
Exchange broker. — — 277 
Factor. — ibid.” 
Scrivener. — 278 
Hoſier. — — ibid. 
Shoemaker. — 279 
Taylor. — ibid. 
Dealer and chapman. — ibid. 
Depoſitions of acts of bankruptcy. 
Keeping houſe. — 280 
Taking ſanctuary. — 281 


Departing from dwelling-houle. 282, 283 
Making fraudulent grants. — 284 


Obtaining illegal protections. 285, 286 
Lying in priſon two months. 287, 288 
On member of parliament becoming bank- 
rupt. by” 289 
Affidavit of petitioning creditor's debt, 291, 292 
Affirmation of a quaker. — 292 
Petition for commiſſion. — 279 
Commiſſion of bankrupt. — 300 
Names of the commiſſioners. — 305 
Liſt of the meſſengers. — 306 
Preamble and title to the bankrupt proceed- 
ings. — — | 30g 


Memo- 


CONTENTS. xXi 
Memorial of qualification of commiſſioners. P. 310, 


359 

Oath to witneſſes, 310 

Summons to them to attend. — 311 

Depoſition of ſervice of ſummons. 312 
Warrant to commit witneſs for non- attend- 

ance. 314 


The like, for refuſing to be ſworn, and an- 
ſwer interrogatories. _ 320. n. 
The like, for not anſwering to ſatisfaction. 315 
The like, for refuſing to ſign examination. 320 
Declaration of party being found bankrupt. 322, 
323 
Warrant of ſeizure. 323 
Summons for bankrupt to ſurrender. 325 
Memorandum of bankrupt's ſurrendering 
himſelf. —— 327, 328 
Certificate that creditor hath proved a debt. 330 
that party is declared bankrupt. 331 


——ů— —é— — 


Proviſional aſſignment. — 332 
Advertifement that party is found bankrupt. 337 
Oath for proving debts. — 339 
Depoſitions of debts. — ibid. 
Of petitioning creditors. _ ibid. 
For divers ſums of money _ 240 
By adminiſtration. — 341 
By aſſignee of bankrupt. — ibid. 
By bankrupt and aſſignee. — 343 
By aſſignee of a debt. — m — 344 
By attorney at law. 345 
By the holder of bill of exthange. 346 
By obligor in bond. — 346, 347 
On a decree. — 348 
By an executor. — 349 
By a judgment creditor. — ibid. 
By a mortgagee. — 350 
On a note of hand. — 351 
By partners. — — 352 


By the aſſured in a policy of inſurance. ibid. 
On 


. 
£ 8 
1 j 
4 
vo 
I o 
24 : 
$4 7 
8 
1 
© p- 3 1 
* 
P 
= iF 
85 * 
17 
< Wl 
1 2 
* i 
Sv 
OS | 
a 
H ; 
2 F bs 
. 
+ 
© , 
2 3 
CA | 
Eq * 
2 * 
* 
+ wa 
. 
LY 
1 
- 
1 


, 


nn CONTENTS. 


On a report. — Page 354 
Memorandum, that bankrupt did not ſug hy 
render. — 355 


Letter of attorney to vote in the choice of 


aſſignees. 356 
Affidavit of the execution thereof. 358 
Claims. | 360 
Memorandum of the choice of alſignees. 360, 

| | 362, 363 
of the adjournment thereof, 363 
Aſſignment after proviſional aſſignment. 364 


— — Where no proviſional aſgament. 373 
Petitioning creditor's bill of coſts tor ſuing 

out commiſſion. — 379 
Order for payment. 381 
The meſſenger's bill. 385 
Memorandum of executing aſſignment, and 

of ſettling the above bills. _ 386 
Aſſignment upon removal of aſſignees at 

their requeſt and by order, 'and after a 

temporary aſſignment. — 387 
Petition for removal of aſſignees for mal- 


conduct. : 398 
for choice of aſſignees on death. 400 
Advertiſement on removal of aſſignees. 403 
— on choice of new ones. 404 
Bargain and ſale. — ibid. 
Memorandum of executing it. „ 
Proceedings on inrolling bargains and fales 

in chancery, 412 

In B. R. —d 413 

. — 417 

In the Exchequer. — | 418 
Warrant to keeper of gaol to bring up bank- 

rupt on meſne proceſs, to ſurrender and 

finiſh his laſt examination. 419, 420 
Petitions for the enlargement of bankrupt's | 

time for ſurrendering, &c. 421, &c. 


Affidavit of ſervice of ſuch a petition. 427, 428 
Mema- 


CONTENTS. _— 


Memorandum of bankrupt having enlarged his 
time for ſurrendring, &c. Page 429 
Memorandum of adjournment to priſon to take 
examination. 431 
Memorandum of bankrupt's diſcovery. ibid. 
Memorandum of interpreting examination to 
foreign bankrupt. 434, 435 
Warrant of bankrupt's commitment for not an- 


ſwering queſtions to ſatisfaction of commiſ- 
ſioners. 


423 
Proclamation on bankrupt not ſurrendring at all. 

447 
Memcrandum thereof. 448 


Petition for bankrupt's examination after expira- 
tion of time, on ſpecial circumſtances of caſe. 


449 
Order thereon. 453 


Letter of attorney to ſign certificate, &c. 455 
Certificate of conformity. 458, 462 
Affidavit of ſeeing creditors ſign it. 463, 464 
Petition to be admitted creduor for aſſenting 

to, or diſſenting from certificate only. 465 
Memorandum of certiſy] ing bankrupt's conformity. 


466, 467 
Bankrupt s affidavit of having obtained certi- 


ficate fairly. 467, 468 
Allowance thereof. 68 


4 
Certificate on lord chanc. Apfley's order. 469 


Advertiſement for meeting of creditors. 471 
Memorandum of meeting. — 473 
Advertiſement for ſale. — ibid. 


Memorandum thereof. 474, 475 
Petition of ſeparate creditors to be admitted un- 

der a joint commiſſion. — an« 
Memorandum on annuitant being admitted. 477 
Notice to make dividend. —— 479 
Adverciſement of making dividend. 480 


I Order 


xxiv CONTENT 


Order of dividend by admiſſion. ag} 480, 481 
Petition to be paid former dividends. 482, 483 
for diſcharging bankrupt out of cuſtody, 

plaintiff at law becoming petitioning credi- 

tor. 485 
——— for creditor to make election. 486 
Letter of attorney to receive bankrupt's ſtatut- 


able allowance. | 487 
Order for further dividend. —— 489 
Like order not by admiſſion. — 491 
Maſter's certificate of taxing coſts. 494 
Memorandum of adjourning dividend. 495 
Dividend under joint commiſſion. ibid. 
Computation of dividends. 499 
Authority for dividend. — 500 
Receipt for dividend. — ibid. 
Petition for inrolling bankrupt proceedings. 

504, 506 
Petition for a renewed commiſſion. 508 
Renewed commiſſion. 509 
Petition to ſuperſede commiſſion. 512 


Certificate of proceedings had under commiſ- 

ſion. 514 
Memorandum of ſigning ſame. 515 
Affidavit of ſeeing creditors ſign petition to ſu- 


perſede. 516 
Writ of /uper/edeas. — 517 
Advertiſement thereof. — 518 


See Index. 


1H E 


THE 


S F 04 


OF THE 


BANKRUPT LAWS. 


hs — 


* 10 


a 
INTRODUCTION. 


Bankrupt is defined to be“ a trader, who 
A c ſecretes himſelf, or does certain other 
« acts, tending to defraud his creditors ; 

he was formerly conſidered merely in the light of 
a a criminal or offender®; and in this ſpirit, we 
are told by ſir Edward Coke, that we have 
fetched as well the « name, as the wickedneſs of 


bankrupts 


* 
— 


2 2 Black, Com. 285. 471. 


o Stat. 1 Jac. c. 15. ſ. 17. 2 Show. Rep. 516, 517. Act. 
Rep. 77. id. 219. pl. 120. id. 242. Buy. Rep. 31. 2 Bur. 
Rep. 717. 2 Ath. Rep. 528, 8 Mod. 47. 

© 4 Inſt. 277. | 
The word itſelf is derived from Bancus, or Bangue, which 

fignifies the table or counter of a tradeſman, (Dafreſne I. 
969.) and ruptus, broken; denoting thereby one whoſe 
hop or place of trade is broken and gone; thou 


| and gh others 
rather chuſe to adopt the word reatze, which in French 
3-4 
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r tes tag tt * pe 


11 INTRODUCTION. 


bankrupts from foreign nations; but at preſent 


the laws of bankruptcy are conſidered as laws 


calculated for the benefit of trade, and founded 
on the principles of humanity as well as juſtice ; 
and to that end they confer ſome privileges, not 
only on the creditors, but alſo on the bank- 
rupt or debtor himſelf. On the creditars ; by 
compelling the bankrupt to give up all his ef- 
fects to their uſe, without any fraudulent con- 
cealment: on the debtor; by exempting him 
from the rigor of the general law, whereby his 


_ might be confined at the Gifcretion of 


is creditor, though in reality he had nothing 
to ſatisfy the debt; whereas the law of bank- 
rupts, taking inta conſideration the ſudden and 
unavoidable accidents to which men in trade are 
liable, has given them the liberty of their per- 
ſons, and ſome pecuniary emoluments, upon con- 
dition they ſurrender up their whole eſtate to be 
divided among their creditors. © But ſtill it 
is cautious of encouraging prodigality and ex- 
travagance, by this indulgence to debtors ; and 
therefore it allows the benefit of the laws of 


bankruptcy to none but actual zraders ; ſince 
that ſet of men are, generally fpeaking, the 
+ only perſons liable to accidental loſſes, and to 
an inability of paying their debts, without any 


fault of their own. If perſons in other ſituations 
of life run in debt, without the power of pay- 


—— 
„ 
—— 


ſignifies a trace or track, and tell us, that a bankrupt is one 
wo hach removed his banque, leavz ing but a trace behind. 


(A Inſt. 277.) And it is obſervable, that the title of the firſt 


Engliſh ſtatute concerning this offence, 34 & 35 Hen. VIII. c. 


4. againſt ſuch perſons as do make bankrupt, is a literal tranſ- 


lation of the French idiom, qui font banque rente. Ceowel, 
Verb. Bonk rupt. 


2. Black. Com. e. b 
Ment, 
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ment, they muſt take the conſequences of their 
own indiſcretion, even though they meet with 
ſudden accidents, that may reduce their fortunes: 
for the law holds it to be an unjuſtifiable prac- 
tice, for any perſon, but 4 tradeſman, to in- 
cumber himſelf with debts of any conſiderable 
value. If a gentleman, or one in a liberal pro- 
feſſion, at the time of contracting his debts, has 

a ſufficient fund to pay them, the delay of pay- 
ment is a ſpecies of diſhoneſty, and a temporary 
injuſtice to his creditor ; and , at ſuch a time, 
he has no ſufficient fund, the dithoneſty an 
injuſtice is the greater. Je cannot therefore 
murmur, if he ſuffers the puniſhment which he 
has voluntarily drawn upon himſelf. But in 
mercantile tranſactions the cate is far other- 
wiſe. Trade cannot be carried on without mu- 
tual credit on both ſides; the contracting of 
debts is therefore here not only juſtifiable, but 
neceſſary. And it by accidental calamities, as by 
the loſs of a ſhip in a tempeſt, the failure of 
brother-traders, or by the non-payment of per- 
ſons out of trade, a merchant or trader becomes 
incapable of diſcharging his own debts, it is his 
mas and not his fault. To the misfortune 
therefore of debtors the law has given à com- 
paſſionate remedy, but denied it to their faults e: 
ſince, at the ſame tune that it provides for the 
ſecurity of commerce, by enacting that ever 
conſiderable trader may be declared bankrupt, 
for the benefit of his creditors as well as him- 
ſelf, it has alſo, to diſcourage extravagance, de- 
clared, that no one ſhall be capable of being 


— — 


—__— 


Lord chancellor Parker ſays, that the lago mates no di- 
ſtiuction, whether the bankrupt became Jo by his own extras 
Da gint Ivay of living, or by 2 1fartunes, 88 Nep. 

Mag ut ſe Judice, quijque tuetur ! 
» 
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made bankrupt, but only a trader ; nor capable 
of receiving the full benefit of the ſtatutes, but 
only an induſtrious trader. 5 

As the ſpirit of the bankrupt laws conſiſts in 
the power and authority they give the commiſ- 
fioners, the following ſheets were compiled 
principally with a view to point out and eſtabliſh 
that power and authority, for which purpoſe, 
we ſhall conſider the following particulars, viz. 
in, 


8 wo 


9 _ Sieber ai 


8s 2 Black, Com. 473, 474. 
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CHAP L 


The Power and Authority of the Commiſſioners, 
in * declaring the Party Bankrupt. 


N order to conſtitute a legal (for there is no 
ſuch thing as an * equitable) bankruptcy, the 
party mult have © been a trader, he muſt have 


com- 


—— 


Lord chief juſtice Holt ſaid, that formerly the time 
was mentioned when the party became bankrupt, but it is 
omitted e=u, and that it is the wiſer courſe, Lord Raym. 
100. And lord Hardxvicke ſaid, that to prevent difputes 
about the time when the party became bankrupt, the com- 
miſſioners always find in general, that he was bankrupt at 
the time the commiſſion iſſued. Att. Rep. 78. 119. So 
ſaid by Lord Talbot. Caf. Temp. Talb. 343, 244. Lord 
Hardw:icke ſaid, that where there was a joint commiſſion 
againſt two partners, they muſt be each found bankrupt, (3 
Salk. 61. Mod, Rep. 45.) and though one of them ſhould: 
die, the commiſſion might ſtill go on, but if one of the 
joint traders be dead at the time of taking out the com- 
miſſion, it abated and was abſolutely void. A.. Rep. 97. 
pl. 44. 

b 2 P. Wil. Rep. 429. 7 Fir. Abr. 85. pl. 8. 2 Vf. 
Rep. 19. pl. 5. S. P. 

c Though the party has leit off his trade for ſome time, 
yet if he abſconds, &c. for debts contracted during his trade, 
he is ſtill liable to the bankrupt laws. Sid. 411. pl. 7. Lev. 
Rep. 17. 3 Keb. Rep. 451. pl. 16. Lord Raym. 287. 
12 Mod. 159. Comb. 463. Com. Dig. 521. or if he leaves 
off his trade, but puts his ſtock into the hands of another, 
with whom he is partner in gain and loſs. Palm. 325. 
Bur. Rep. 6. 8. or if he has effects of his trade in his hands, 
and upon credit of them contracts debts, though he does 
not buy any more goods. Ventr. 166. or if he becomes 
ſecurity far another, becauſe he is truſted upon the reputation 


B 3 of 


2 Declaration df Bauxruptey. Chap. 1. 


committed ſome act of bankruptcy, and he muſt 
be ſufficiently indebted: which particulars we well 
conſider in the order they occur, vg. 


1. Trading. 
2. Acts of bankruptcy. 
3. Debt of the petitioning creditor. 


Trading. 


It hath been ſaid, tliat no perſon is liable to a 
commiſſion of bankrupt, for following a trade, 
which did not exiſt at the time of Stat. 5 El. 
c. 4. intituled, © An Act containing divers Or- 
« ders for Artificers, Labourers, Servants of. 
« Huſbandry, and Apprentices.” But this opi- 
nion ſeerhs erroneous, becauſe. Stat. 5 EI. was 
made to encourage /avour and huſbandry, whereas 
the ſtatutes of bankrupt were made to improve 
trade; beſides, © labourers, huſbandmen, &c. are 
held not to be within the meaning of thoſe 
ſtatutes. 

The ſeveral bankrupt ſtatutes have expreſsly 
declared, or the reſolutions of the courts of 
juſtice, in their interpretations of them, have 
determined, who are ſuch traders, againſt whom 
a commiſſion of bankrupt may iſfue. 

We will therefore, Gr the ſake of method 
and perſpicuity, conſider this head under the 
two following ſubdiviſions, viz. 


tt. — ww 
— 
— u 
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of his ſtock and dealings, as well where he is ſecurity, as 
where he contracts for his own debts. Palm. 325. By 
the above caſes, it ſeems clear, that a trader indebted 1s 
liable to the bankrupt laws, though he has quitted . trade, 


el not above fix years, till he has diſcharged his former: 
ebts. 


« See theſe heads in this work. 


1 „ I/bat 
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1. Nhat kind and degree of trading makes the 
party an objeft of the bankrupt laws. 


2 What kind and degree of trading does not. 
And, 


1. What kind and degree of trading does. 


Any © merchant, or other f perſon, uſing the 
trade of merchandize, by way of bargaining, , 
exchange, re-exchange, bartry, * cheviſance, or 
otherwiſe in groſs or retail, or ſeeking his trade 
of living by buying and ſelling, being a natural 


«a 2 "_ —_— 


"” 


e» Though merchandize was, in the Saxon time, in an 
infantine ſtate, yer it was even then much countenanced 
and encouraged ; for it appears by one of Athelſtan's laws, 
that“ IF a merchant fo thrived, that he had paſſed thrice over 
*« the broad ſea by his own craft, he was thenceferth a thane 
« [ſame in Sax: times, as a /ord now] right worthy.” 
By this law it may be inferred, that thoſe only were con- 
ſidered as merchants, who hazarded themſelves in diftant 
voyages, with the produce of their country, and returned with 
ſuch merchandize as their own country ſtood in need of, which 
moſt undoubtedly is the true idea: of the real character of a 
merchant z and we do contend, that if a perſon is deſcribed 
in the commiſſion, »erchant only, without the addition of 
dealer or chapman, he is not liable to the bankrupt laws, 
unleſs he 1s proved to have both imported and exported. 

' Every one man or wemen, who gets his or her living 
by buying and ſelling, by trade or merchandize, may come 
under the denomination of bankrupt, upon his or her failing 
in the world. Cr. Car. 549. V. Jo. 437. pl. 3. Mar. 34. 
pl. 67. Rel. Abr. 60. pl. 11. 

? Drawing and re-drawing bills of exchange for large 
ſums of money, and a continuation of it, is a trafficking 
in exchange, and a trading which will make a man liable to a 
commiſſion of bankrupt, though no commiſſion money allowed, 
and notwithſtanding a loſs enſued thereby to the bankrupt. 
By lord Hardwicke. Atk. Rep. 128. pl. 72. 

k Cheveſannce, cheviſſance, cheviſance. See Forteſc. on 
Monarchy 33. in notes, that is, making contracts. 2 Du- 
frejne, 569. 
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born ſubject, or an alien, or being denizen, may 


o 


be k bankrupt. 
Any tradeſman 1s liable to a commiſſion, who 
can maintain an action for calling hin bankrupt : 


this appears from the neceſſary allegations in 


the declaration, and from the proof that the court 
requires on the trial of ſuch action; for the court 
expects the plaintiff not only to alledge in his 
declaration, that he is a tradeſman, but alſo 
that he endeavours to gain his living by buying 
and ſelling! ; and further, that he is liable to be- 
come bankrupt within the ſtatutes ® ; all which 
they have declared muſt likewiſe be proved on 
the trial. 

Wherever a man is a trader within the ſtatutes 
of bankrupt, it is actionable to fay he is not 
worth a * groat. 

Though artificers differ from thoſe who buy 
and ſell, yet they may be bankrupts. 


&. 


— 9 
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i The benefits as well as the penal parts of the bankrupt 


laws, are extended as well to aliens and denizens, as to natural 
born ſubjects; being intended entirely for the detection of 


frauds, in which aliens are often, as deeply concerned as 
natives. 2 Black. Com. 474, 475. 

* Stat. 13 El. e. 7. 8. 1. 21 Fac. 1. c. 19. S. 2. 

| 3 Mod. 112. Sid. 299. pl. 3. Hut. 50, 124, 328. Keb. 
Rep. 645. 2 Keb. 5 89. pl. 4. Cr. EI. 268. pl. 6. 
Cr. Car. 31. pl. 1. Bulftr. 40. 4 Rep. 19. b. Rel. Abr. 
Go. pl. 11. 62. pl. 23. C/. Fac. 585. pl. 6. Sl. 420. 
T. Rarm. 87. Dy. 72. b. pl. 6. in Marg. Godb. 40. pl. 45. 
2 Lev. 214. 2 Jo. 140. 2 Show. Rep. 153. pl. 136. 

m Hut. 50. 3 Mod. 155. Poph. 185. Ney Rep. 33, 34. 
158. Cr. El. 794. pl. 39. Rol. Abr. 60. pl. 11. Latch. 
114. „ | 

* Lofft, 323. | 

n Str. 514. The court of King's Bench expreſſed them- 
ſelves very ſenſible of the inconvenience of extending the bank- 
rupt. laws to arzificers, whoſe living is ſubſtantially gotten 
by mechanical labour, with a mixture of buying and felling. 


4 Bur. Rep. 2148. 
Whereas 


Chap r Trading. 5 


Whereas yg dealing as * bankers, 
* brokers, and factors, are frequently intruſted with 
great ſums of money, and with goods and effects 
of very great value belonging to other perſons, 
ſuch bankers, &c. are declared liable to the ſta- 
tutes concerning bankrupts 4. 

Though the trade be a very inferior one, yet 
if the party endeavours * to get his living thereby, 
it will be a ſufficient * trading to make him bank- 
rupt ; as © carpenters, * cow-keepers, * vintners. / 

Though the party does not ſell the ſame wares 
he buys, but converts them to ſaleable com- 
modities, and then ſells * them; as „ bakers, 
2 brewers, * clothiers, who buy wool, and con- 
vert it to cloths; * gold{miths, ironmongers, 
who buy rod or bar iron, and cauſe it to be 


— 
— 9 „ "OO wa — _ 


* Bankers having taken upon them to act as ſcriveners, 
made it neceſſary for the legiſlature to add bankers, as being 
liable to commiſſions of bankrupt ; and perſons acting as 
bankers will be conſidered as ſuch, though they do not 
keep open ſhops. By lord Hardwicke. Atk. Rep. 218. pl. 119. 
If a man keeps a ſhop, though cle, yet he is a trader, 
within the ſtatutes of bankrupt. 2 Show. Rep. 15 3. pl. 136. 

Lord chancellor Hardwicke inclined to think a paaun- 
broker within the ſeveral ſtatutes concerning bankrupts, and 
eſpecially within the general words of the above clauſe ; 
for though patwnbrokers are not expreſsly named, yet the 
general word “ broker,” is the genus, and all other kind 
of brokeridge the ſpecies. Ark. Rep. 206. pl. 109. 

4 Stat 5 Geo. 2. c. 30. S. 39. continued to September 
1781. By Stat. 16 Geo. 3. c. 54. 

r Stra. 5 14. 

* Com. Dig. 521. Hut. 46. 

© 3 Mod. Rep. 155. or ſhip carpenters. Lord Raym. 74m. 

u Goodinge 13. 

* Read. Stat. Law. 186. | 

Y 3 Mod. Rep. 330. Hut. 49, 50. Peoph. 184. Bulſtr. 
40. See Cy. El. 31, 440. 

® Com. Dig. 521. Read. Stat. Law. 186. Lord Raym. 
1480. 

Stone 120, 


worked 
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worked up into wares; $5 lockſmiths ; b mil- 
liners ; © nailers ; 4 plumbers ; * ſaleſmen ; * ſhoe- 
makers; f ſmiths; ; e tanners ; h taylors, and the 
like; here, tho' part of the gain 1s by bodily 
labour, and not by buying and ſelling, yet 
they are within the ſtatutes of bankrupt ; for 
the labour is only in melioration of the com- 
modity, and rendering it more fit for ſale l. 

If a man leaves off trade, he ſhall be bank- 
rupt for debts contracted before, but not for debts 
contracted 1. after. 

If one for a while deals in a trade, and after- 
wards quits it, but leaves his ſtock in the hands 
of another, and goes ſhare with the other, both 
in profit and loſs, and after ſuch quitting be- 
comes indebted, and conceals himſelf from his 
creditors, he is |! bankrupr. 

A man who trades ſometimes in m Ireland, and 
ſometimes in England, mays be bankrupt ; but 
quere if only = hat lea, 


—— — 


b Beaxves's Lex. Mer. rediviv. 488. 

© Goodinge 12. 

Hut. 46. 

* 2 Black, Com. 476. Com. Dig. 521. Show. Rep, 
59. 4 Bur. Rep. 2148. | 

2 Black. Com. 476. 

s 3 Mod. 330. Hut. 46. Show. Rep. 269. 

bd Their trade being now greatly altered, moſt of it con- 
filing in buying and felling. 

y Holt ch. juſt. Sin. 292. 

k . Comb. 463. Ventr. 5. 12 Mod. 159. Lord Rayzr. 
287. This is admitted by the court, according to Sid. 411. 
pl. 7. The court only ſeemed of that opinion, according 
to Lev. Rep. 17. fo refolved, according to Paln. 325. See 
3 Keb. Rep. 451. | 

I Reſolved in Palm. 325. See Bur. Rep. 6. 8. 

m Lord Hardxvicke ſaid, that the bankrupt laws were 
not adopted in Treland.  Atk. Rep. $2. pl. 31. but they 
have fince, per Stat. 11 & 12 Goo, 3. c. 8. of the 1riþþ acts. 

a 2 Fern. 162. T. Raym. 375 


Where 
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Where a perſon carries on a trade in one 
kingdom, belonging to the crown of Great Bri- 
ain, and comes over to another, a commiſſion 
may be taken out by a creditor in the place 
where he then happens to be, as he has traded 
to this kingdom, and contracted debts here ; 
to faid by lord Hardwicke ;' and his lordſhip ob- 
ſerved there were ſeveral o inſtances of this kind, 
where perſons belonging to the plantations 
abroad, and which is their ſole place of refi- 
dence, yet, happening to be in England, have 
had commiſſions of bankrupt taken out againſt 
them here s. 

Lord s Hardtoicke rather inclined to think, that 
a clerk in holy orders was liable to a commiſſion 
of bankrupt, | 

Though a man be a public, officer, as an 
exciſe- man, &Cc. yet, if he will trade, he makes 
himſelf ſubject to the ſtatutes of bankrupt *. 


2 


Jahn Aſaley went from England in 1720, and reſided in 
Barbadoes till 1735, where he was a factor and a planter, and 
traded to England, by ſending goods from his plantations, 
and receiving goods back again bought in Exgland; and 
he diſpoſed of goods ſent from England in Barbadoes, for 
merchants in England as a factor, and, being greatly indebt- 
ed, came to England in 1737, and committing an act of 
bankruptcy, a commiſſion iſſued, and upon a queſtion, 
whether he was within the ſtatutes of bankrupt, upon the 
authority of Bird and Sedgwvicke, ' Salk. 110. pl. 5. (where 
a gentleman of the Temple going to Liſbon, turning factor, 
trading to England, and breaking) was adjudged a bank- 


rupt. By Hardxvicke Chanc. Mich. 1737. Beawwes's Lex. 
Mercat. rediviv. 488. 2d edit. 


P Ati. Rep. 82. pl. 31. 


1 At. Rep. 198. See the arguments of counſel, and 
the chancellor's reaſons, in Ait. Rep. 196. pl. 103. 


As of the army, Ark. Rep. 214. of the court, Stone 
120. 


* Ati, Rep. 206. pl. 10g. 


If 


- 
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If a perſon who is a trader, makes another 
executor who only diſpoſes of the ſtock of 
his teſtator, it will not make the executor a 
trader, and liable to a commiſſion of bankrupt ; 
and even if an executor is the repreſentative of a 
wine- cooper, and finds it neceſſary to buy wines 
to refine the ſtock left by the teſtator, it will 
not make him a trader. | 

A feme covert in London, being a ſole trader 
according to the cuſtom, is liable to a com- 
miſſion of bankrupt *. | 
Petition to ſuperſede a commiſſion of bank- 
rupt, upon a ſuggeſtion of the party's being a 
married woman at the time the commiſſion 
iſſued, and the wife of the petitioner ; lord 
chancellor Hardwicke ſaid, that as the party was 
admitted to be the daughter of a freeman of 
London, and appeared plainly to be a ſeparate 
trader, by the cuſtom of London, ſhe was clearly 
liable to bankruptcy, notwithſtanding her cover- 
ture. Petition diſmiſſed ?. | 

Richard Fitzgerald *, huſband of Anne Fitz- 

erald, having for ſome years carried on the 
duſinels of a linen-draper, in Saint Giles's in the 

Fields, in the county of Middleſex, on 14th March, 
1768, agreed upon a ſeparation, when articles 
were accordingly entered into for that purpoſe, 
and executed by and between them, and Tho- 
mas Hopton and Thomas Kirkman, appointed her 
truſtees, whereby the ſaid Fitzgerald, in order 
to make proviſion for his wife and children, 


— 


ꝗꝛ:ä2 cr IE 


t 3 Mod. 328. | 

» By lord chancellor Hardtoiche, At. Rep. 102. pl. 51, 

x Stone 48. Read. Stat. Law. 186. Com, Dig. 521. 2 Black. 
Com. 477. cites La Vie v. Philips, Mich. 6 G. z. B. R. 
3 Bur. Rep. 1776. 


? Ati. Rep. 206. pl. 110. 
= Ex parte Preſton, Jan. 7, 1772. MSS, notes. 


and 
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and in conſideration of 6007. then by him 
taken to his own uſe, out of his eſtate and ef- 
fects, aſſigned unto the ſaid truſtees all his 
ſtock in trade, houſhold goods, and all ſums 
of money due to him, and then out-ſtandin 

on his books, together with the ſaid books, 
and the leaſe of his houſe, upon truſt for the 
ſaid Anne, as her own ſeparate eftate, to be diſ- 
poſed of, as ſhe ſhould think fit, and to be 
by no means ſubject to the debts, controul, 
or intermeddling of her ſaid huſband. And 
it was thereby further agreed, that the ſaid _ 
Anne ſhould have the liberty of trading with- 

out any interruption from her huſband, ſhe pay- 
ing all the debts then owing by him 1n trade, 
and maintaining their children at her own ex- 
pence, and ſaving him harmleſs from the ſame, 
and from all contracts and agreements to be 
thereafter entered into by her, either in the way 
of trade or otherwiſe, 

The ſeparation took place, and the huſband 
received the 6001. to his own uſe; and they 
ever after lived ſeparate and apart from each 
other, and he went to the Eaſt Indies. The 
ſaid Anne was left in poſſeſſion of effects to the 
amount of oo. to be employed, and which 
were employed, by her, in the ſaid trade. 
And by buying and felling goods in the ſaid 
trade, ſhe got her living and maintenance for 
herſelf and children, continuing in her huſband's 
houſe, and* there carrying on the buſineſs of a 
linen-draper, on her own account, and in her own 
name, as a ſole trader, near four years. 

In December, 1771, a commiſſion of bank- 
rupt was taken out againſt her, when the com- 
miſſioners refuſed to find her a bankrupt, be- 
cauſe ſhe was a feme covert, reſiding in the 
county of Mzdd/e/2x, and not a feme ſole mer- 


chant 
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chant trading in the city of London z but, 
upon petition to the lord chancellor Apen, on 
29 Jar. 1772, and upon diſcloſure of the above 
facts, (counſel being heard on both ſides) his 
lordſhip ordered the commiſſioners forthwith to 
proceed to declare Mrs. Fitzgerald a bankrupt, 
and the meſſenger to take poſſeſſion of her effects. 
And accordingly, on the 3d of February follow- 
ing, ſhe was declared a bankrupt by the com- 
miſſioners. 


„ 
— — 


— 


8 And unleſs the commiſſioners were afteravards ſatisfied, 
that this was not a legal reaſon for not finding the party 
bankrupt, they were perjured in declaring her bankrupt. 

a I apprehend that, by the law of England, a woman, wun/r/e 
ſhe be the vir? or daughter of a freeman of London, and 
trades ſeparately there, cannot be bankrupt. And that no 
| Juriſdiction, tho? ever ſo ſupreme, not even the king in 
council, the lords on appeals, or the commons on con- 
ee elections, can adjudge contrary to lav, much lefs 
the court of Chancery; his lordſhip therefore had no more 
right, as a judge, to make ſuch an order, than he had to 

order the commiſſioners 2% eat and drin at the arpence of a 
| bankrupt. Earl Hardwicke, a chancellor of ſome authority, 

upon ſuch occaſions ſent the caſe to the commiſſioners to 
re-confeder it. See Tr. Atk. Rep. 193. cited in 6 Com. 
Dig. 66. And the ſame chancellor ſaid, that the aſſignees 
could not compound a debt, due to bankrupt eſtate, though 
recommended by the court, without a previous meeting of the 
creditors, in conſequence of an advertiſement in the Ga- 
zette. 6 Com. Dig. 76. See Warner v. Watſon, in 2 Tr. Att. 
Rep. 7. Would not, therefore, the ſame chancellor have 
ſaid on the above occaſion, „That the commiſſioners 
ought not to find a feme covert bankrupt, who reſided 
in the county of Midaleſex, and admitted not to be a feme 
ſole trader within the cuſtom of the city of London; though 
recommended by the court; without the commiſſioners, upon 
the enquiry had reaſon, from what they had ſince learnt, to 
alter their former opinion.“ The commiſſioners ought not to 
nave regarded ſo extrajudicial an order, otherwiſe than 
humbly remonſtrating thereto, that obedience was incom- 
patible vith their 6275 of office,” 


gen- 
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A gentleman at the bar, who had a colliery 
and dealt in coals at Durham, was held fuch a 
trader as might be bankrupt u. 

There ſeems no doubt, but that an attorney 
at law is within the above » caſe, and may 
be bankrupt by buying and felling merchan- 
dize in the way of trade, and though he 1s of 
no proper calling as a trader, yet he ſhall be 
conſidered as a dealer and chapman, in like 
manner as a gentleman, who draws a bill of ex- 
change, is deemed x a merchant with reſpect to 
that particular bill. 

By a reſolution of the houſe of commons, 
Veneris 169 die Novembris, anno nono Georgii 
Regis, 17229, it was reſolved and declared, nem. 
con. 

«© That no] co-partner in any trade or under- 
ce taking is intitled to the privilege of this 
« houſe, in reſpect of any matter relating to 
« ſuch partnerſhip,” 

However merchants, bankers, brokers, fac- 
tors, ſ{criveners and traders, within the deſcrip- 
tion of the ſtatutes relating to bankrupts, hav- 
ing privilege of parliament, were not (till the 
year 1763) * compellable to pay their juſt debts, 
or to become bankrupts, by reaſon of the freedom 
ok their perſons from arreſts, upon civil proceſs. 
But now any creditor, of ſufficient 4 value, of 
ſuch merchants, &c. obſerving the directions of 
this e act, may ſue out a commiſſion of bank- 


[ 


u Stra. 514. 8 Mod. 46, 47. 

> See Salt. 12. pl. 2. 2 Fentr. 295, 310. Show. Rep, 
125. Carth. 82. Comb. 45. 152, 153. 

Lord Hardzvicke declared the fame. Art. Rep. 200. 

= The declaration of parliament in the preamble to Stat. 
4 Geo. 3. c. 33. 


qd 


For the ſufficiency of which, ſee Debt of the peti- 
tioning creditor,” fol. | | | 


1 8 my i 
» gat, 1 (729, 3. C » 33. 
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rupt, againſt any ſuch merchant, &c. and pro- 
ceed thereon, in like manner as againſt other 
bankrupts. Þ 

Lord chancellor Hardtvicte inclined to think 
a pawnbroker within the ſeveral ſtatutes con- 
cerning bankrupts, and eſpecially within the ge- 
neral words of the thirty-ninth clauſe of ſtatute 
of 5 Geo. 2. c. 30. for though pawnbrokers are 
not expreſly named, yet the general word brokers 
in the ſtatute is the genus, and all other kind of 
brekeridge, the ſpecies. 5 

Lord Hardticte“ ſaid, a commiſſion of bank- 
rupt formerly iſſued againſt. a peer, an earl of 
Suffolk, for trading in wines, and though there 
might be ſome particular powers, that com- 
miffioners of bankrupts could not exerciſe againſt 


—— es 


2 Though while he continues a member (fays lord Hard- 
avicke) there are ſome particular powers of the commiſſioners 
that cannot be exerciſed. Att. Rep. 201. and Stat. 4 Geo. 3. 
c. 33. . 4. declares, that nothing in that act ſhall ſubject any 
rſon entitled to privilege of parliament, to be arreſted or 
impriſoned, during the time. of ſuch privilege, except in 
caſes made felony by the bankrupt acts. 
By this proviſion it ſhould be preſumed, that bankruptcy 
does not vacate one's ſeat in parhament, and yet the ſitua- 
tion of a bankrupt ſeems incompatible with that of a member 
of parliament, it being neceſſary that the former ſhould be 4- 
veſted of all eſtate, and an eſtate of a particular yearly value be 
veſted in the latter. 
King James the firſt, in his proclamaticn for a parliament 
(as we have it from lord Becen) out of his care for the 
common good, and without all prejudice to the freedom of 
elections, admoniſhed all his loving ſubjects, that had votes 
in the election of knights, burgeſſes, and citizens, that they 
be truly ſenſible not to diſvalue or diſparage the houſe with 
bankrupts and neceſſitous perſons, who might deſire bug par- 

liaments only fur protection. See lord Bacan's s Works, A edit. 
zd vol. 387, 388. 
bebe. e. 33. . 1. 

© Atk. Rep. 206. pl. 109. | 

At. Rep. 201. See Stone 130. Stat. 4 Geo. 3. c. 33. 


— 
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a peer, yet, notwithſtanding this, he might be 
liable to a commiſſion of bankrupt, if he would 
trade. 

The ſtatutes relating to bankrupts have been 
adjudged to extend to phyſicians, when they 
have been proved to have traded or merchan- 
dized, or to have bought and fold goods, ef- 
fects, and merchandizes; and accordingly on the 
29th of Of9ber, 1726, a commiſſion of bank- 
ruptcy was taken out againſt doctor 7cbn Lane, 
a phyſician, in Briſtol, and he was found a bank- 
rupt, on his being proved a dealer in copper 
and lead. | | 

They alſo extend to private gentlemen, tho' 
never bred up to trade, but have only inveſted 
their money in it, in order to make better in- 
tereſt thereof, notwithſtanding they have never 
ated or appeared in the trade, or been known to 
any perſons trading with the perſon to whom they 
ſo lent the money, or been perſonally concerned 
in the buying and felling any goods whatſce- 
Ver. 

Perſons uſing the trade or profeſſion of a 
ſcrivener, receiving other men's monies or eſtates 
into their truſt or cuſtody, ſhall be adjudged - 
bankrupt. | | 

The reaſon that ſcriveners, (who were more 
numerous than in latter Þ days) were included by 
the above ſtatute of Fames 1. was for the relief 
of their creditors; whom they have otherwiſe 
more opportunities of defrauding, than any other 
ſet of dealers; and they are properly to be 
looked upon as traders, ſince they make mer- 


— 


a Stat. 21 Fac. c. 19. ſ. 2. A ſcrivener- was not within 
the ſtatutes of bankrupt, before this act of 21 Fac. Rel. Abr. 
39. pl. 6. 3. Mod. 159. 


Fr. Ah. Rep. 218. pl. 119. 
chandize 


1 
' 
: 
. 
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chandize of moncy, in the ſame manner as 
other merchants do of goods and other movea- 
ble ® chattels. 

Lord chancellor Hardwicke, upon conlidering 
the above clauſe, declared he was clearly of 
opinion a ſcrivener was within the meaning there- 
of, and comprehended in the words, bankers, 
brokers, and fucbors, and the petitioner being one, 
ordered that the commiſſioners ſhould proceed 5 
in the execution of the commiſſion. 

Though a ſcrivener does not keep an open 
ſhop, yet, as he receives money belonging to 
other people, and places it out on ſecurities, 
which 1s the bulineſs of a ſcrivener, he may be 
< bankrupt. 

Though dealing merely in © ſmuggling and 
running of goods is an offence, and contrary to 
act of parliament, yet ſtill it is a trading within 
the meaning of the bankrupt acts, and ſuch 
trader is liable to a commiſſion ©. 

Lord keeper f Wright held, that having a 
ſhare in the ſtationer's company would make a 
man bankrupt. _ | 

If the buyer of coals in the mine (without 
limitation of time or term, yielding rent, and a 

uantity of coals yearly, and power of re-entry 
#8 non-payment) works it, and ſells the coals, 
together with other coals he bought at market, 


—_——— 
— - * — »„—— 


— Black. Com. 475. | 

d Tr. Ak. Rep. 142, 143. x 

© Tr. Ath. Rep. 218. pl. 119. 

4 Tr. th. Rep. 1 

e What, ſhall it not! ſavs lord Hardawicke, becauſe a man 
has the hardineſs in a court of juſtice to ſav, 1 have been guilty 
of a breach of one law, and therefore reteaſe me irom the 
breach of another. Ty. Ai+. Rep. 198, '99. 


f But Helt ch. juſt. inclined to the contrary. 2 Lord Raym. 


he 
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he thereby becomes a trader within the ſtatutes 
of bankrupt. By lord chancellor * Cooper. 

A brickmaker may be bankrupt, becauſe the 
earth 15 manufactured, and turned into quite 
another thing before it is ſold. By lord chan- 
cellor d Cæmden. 

The court of King's © Bench thought, upon the 
authority of the caſes, that they "muſt hold a 
butcher to be a perſon who ſeught his living by 
buying and ſelling, and to be within that deſcrip- 
tion which makes a man liable to a commiſſion of 
bankrupt, within the meaning of the acts con- 
cerning bankrupts ; becauſe analogous to a; ſhoe- 
maker ; why hath the bankrupt laws declared a 
ſheemaker liable to them, which they have, tho 
he does not fell the fame wares he buys, but con- 
verts them into ſaleable commodities, and then 
ſells them; becauſe his labor is only in melio- 
ration of the commodities, and rendering them 
more fit for ſale; but can the labor of a Butcher 
be faid to be in melioration of the commodity, 
which is only beſtowed in cutting up carcaſſes 
into joints, and in weighing them out to his 
cuſtomers; for the carcaſſes themſelves he buys 
ready prepared for ſale of the wholeſale butcher; 
for though he may be ſaid to render them thereby 
more for ſale, yet he does not ſeem to meliorate 
them much. 

A chandter and a n deal and trade ſuf- 
ficiently to anſwer bat requiſite of the bankrupt 


a Fil}. Rep. C. B. 169, 170. 

i Rep. C. . 172: 

© 4 Bur. Rep. 2148. 

4 it is only fo ſaid in index to 4 Bur. Rep. under title 
BAY KRUPT, and Sir James, the maſter, refers to the caſe of 


a /pcemater in the text, ⁊ ig. to Cro. Car. 31. Crampe v. Barne. 
dee 4 Dur. Rep. 2148. 


32 laws, 
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laws, upon the ſame principle a e ber does ; 
but guerre a coffee-man, or the coffee-bouſe keeper ; 
and fee vietualler, paſt. fol. 23. 

A farmer, renting 300 l. a year, planting di- 
vers acres + ra with potatoes, and 1clling, 
them for gain; if he alſo buys great quantities 
of them, hires Hal pls for, and ſells them in 
leveral markets, may be a bankrupt. 


. What Lind aud degree F trading does not make 
a man an object of the bankrupt laws. 


Buying and felling, in order to promote a 
buſineſs which does not make a trader, will not 
cauſe a man to be bankrupt *; nor will buying 
and ſelling in general, unleſs the party's prin- 


cipal means ot living is endeavoured to be gained 


thereby; and therefore a - farmer, though he buys 

beaſts, corn and hay, and afterwards tells them, 
cannot be bankrupt ; for his principal means of 
living is by his labour, and not by his buying 
and ſelling ; nor a * drover or. grazier (as ſuch) ; 
for though they alſo buy and ſell beaſts, &c. in 
the courle of huſbandry, yet trade 1s not their f 


principal, but only a collateral object, their chief 


8 li. ** 
ki 


* 6 Com. Dig. 66. See Stra. 513, $34. 8 Mod. 46. 
Stra. 514. 


© Cro. Car. 549. Stat. 5 Geo. 2. c. Jo. 1. 40. Salt. 10. 


Stra. 513. 8 Mod. 48. 7. Paym. 287. Show. Rep. 269. 


« Stat. 5 Gf. 2. c. 30. . 40. Before this ſtatute a drover 
was within the deſcription of a bankrupt. Danv. Abr. 686. 
pl. 1. One who buys cattle at one fair, keeps them three or 


tour days on his own gi wund and then drives them to ano- 


ther fair to d ſell, is a drow} within the meaning of Stat. 5 Geo. 
AT; TICK N H. gh Mich. 19 Ceo + . B. Bul, 6 & at At. 
:. 27 8. . 8. P. 71 23tidom < De: TH hs 


Stat. 75 bE 58. 1 40 


Read. on Stat. Lax, 134, 188. 


uf 


79 8 


concern 
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concern being only to manure and till the 
ground, and make the beſt advantage of its pro- 
duce, and beſides, the ſubjecting them to the 
!aws of bankruptcy, might be a means of defeat- 
mg their landlords of the ſecurity which the 
law has given them above all others, for the 
payment of their reſerved rents; wheretore alſo, 
upon a ſimilar reaſon, a receiver of the kiug's 
taxes is not capable (as ſuch) of being bankrupt ; 
jeſt the king ſhould be defeated of thoſe exten- 
five remedies againſt his debtors, which are put 
into his hands by the prerogative “. 

Buying and felling under p weicular reftraints, 
or for particular pur poſes, will not make a man 
a bankrupt; as if a commitioner of the navy 
uſes to buy victuals for the fleet, and diſpoſes 
of the ſurplus and refuſe, he is not thereby 
2 trader within the ſtatutes e. | made 

It muſt be a general trading, and of * 
fonal a things too, therefore if a man purchaſes 
and ſells lands, « or if he be a butler, ſteward 
to the king, to the inns of court, f &c. or 2 
farmer of the cuſtoms, exciſe, &c. ſuch cannot 
be bankrupt. | 

A man who lives by buying only, and not 
ſelling, cannot be bankrupt ; or by feclling-only e, 
bur it muſt be both by buying and Telling; 
and allo endeavouring to get a livelihood by it; 


— ——  ——— — —— 


a Stat. 5 Geo. 2. c. 30. ſ. 40. Lord chancellor King ſaid, 
that declaratory clauſes in temporary laves might be perpe- 


tual, as that graziers, farmers, &c. could rot ke bankrupts, 
as mentioned in Stat. Ges. 1. * the act be expired. 2 
Kel. 7. 2 Barnard. K. B. 25 
> 2 Black. Com. 475. 
* Salk. 110. Sin. 292. Ventr. 270. Shox. Rep. 270. 
4 Mar. 37. | : 
© Com. Dig. 522. 


' Siin. 292. Show. Rep. 269. 
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as by exerciſing the calling of a , merchant, a 
grocer or mercer, or, in one general word, a 
chapman, who is one that buys and ſells any 
thing. Nor will one ſingle act of buying and 
ſelling make a man a trader; but it mult be a 
repeated practice, and* profit by it f. 

A trader cannot be bankrupt for debts con- 
tracted after he has left off his trade, * though 
he afterwards becomes a trader again“; though 
after leaving off his trade, he ſells his old ſtock 3. 
But quære, for aftcrwards the court held ſuch a 
perſon bankrupt; and ſee the reaſon given fot 
the reſolution in Jentr. 166. 


6 A oC. 


i. 
— * 


d See fol. 3. n. 

© Every trader is a chapman, for the German word capeman, 
from which the Engliſb word chapman is derived, does ſig- 
nify a trader. Say. Rep. 192. 

4 So that it ſhould ſeem that a commiſſion which iſſued 
ſome years ago, againſt a clerk in the Exchequer office 
was illegal: the caſe was this; the party being conſiderably 
indebted, his friends adviſed him to become bankrupt, but 
were at a loſs how to make him a trader; at lalt, it was 
agreed that, as he was an Hereferdſhere man, he ſhould pro- 
vide himſelf with a quantity of ger, and fell it to his 
friends and acquaintance ; though this, and this only was 
the trading, yet the commiſſioners were pleaſed to hold it a 
ſufficient trading for the purpoſe of defrauding his creditors. 
The lord chief juſtice Pratt (fa her to the preſent lord Cam- 
dn) thought, that if a Herefordſhire man bought apples to 
mix with his own, and then told the cyder, he would be 
a trader. Stra. 514. Another: A gentleman had bought 
ſeveral books for his amuſement or improvement, and 
afterwards fold them; this was held buying and ſſelling for 
the ſame meritorious purpoſe. pile 

© Though he makes ro profit by his dealing. See the 
depoſitions of trading in the appendix, 
 F 2 Black. Com. 476. i 

5 Sid. 411. pl. 7. 

Lev. Rep. 17. 

I Hentr. 29. 
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No member of the bank k of England, of the 
Eaſt * India, or Engliſh w linen company; nor any 
perſon circulating * Exchequer bills; nor any ad- 
venturer in the royal * filhing-trade, or. Guinea 
company; nor any member of the Lyndon, Aſſur- 
ance, or Royal Exchange, or à South-ſea com- 
panies, or a ſharer 1n the ſtationers * company, 
or in the plate * glaſs manufacture, ſhall be 
deemed bankrupt on account of his ſtock in the 
ſaid companies. 

A man makes a * bill of ſale of ſome land 
and perſonal eftate to another, in truſt, to pay his 
debts; the 7ruſtee takes the whole into poſſeſ- 
lion, and diſpoſes thereof, this will no? make 
him a trader, and liable to a commiſſion of bank- 


* Stat. 7 & © W. z. ... z. e. 30 
5 A. c. 13. 7 An. C. 7. 6 1. e. 9. S. 47, % By 
ing and felling bank ſtock, or other government ſecurities,- 
will not make a man a bankrupt, they not being goods, 
wares or merchandizes within the intent of the ſtatute, by 
which a profit may be fairly made. 2 Black. Com. 476. 

Stat. 13 & 14 Car. 2. c. 24. S. 3- Such trading did 
bring a man within the ſtatutes before this act. God. 17. 
Dealing in Ea, Inaia ſtock will not make a man liable to 
bankruptcy. 2 P. Vill. Rep, 308. See Com. Rep. 355, 
356. But if a trader put money into the E India com- 
pany, and abſcond, he is a trader within this act. 2 Keb, 
Rep. 487. pl. 30, 

= Stat. 4 Geo. 3. e. 37 i 13 

2 See the ſeveral ſtatutes relating thereto, 

© Stat. 13 & 14 Car. 2. c. 24. S. 3. 

P Stat. 6 Geo. 1. c. 18. S. 10. 

49 An. c. 21. 3 Geo. I. c. 9. S. 7. 5 Geo. 1. c. 19. 6 Ces. 
I. c. 4. 8 Ges. 1. c. 4 c. 21. 8. 12. 

r Holt, chief juſt. inclined to this opinion; but lord 
Keeper Nrigbt held that ſuch ſharer was not within the bank- 
Supt ſtatutes. 2 Lord Raym. $51, 852. 


Stat. 13 Geo.-3. c. 38. but guere, and conſider the at. 
P. Will. Rep. 314. 


C 4 rupt ; 
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rupt; for there is no ſuch thing as an eguiz2ble 
a bankruptcy. 

Lord chancellor Parker * ſaid it would leſſen 

the credit of the nation to make t ſtock lia- 
ble to, bankruptcy. 
No handicraft © occupation (Where nothing is 
bought and ſold, and therefore an extenſive cre- 
dit for the ſtock in trade is not neceſiar y to be 
had) will make a man a regular © bankrupt, as 
that of a garduer, © goldbeater,  gun-founder, buſ- 
bandman, 8 weaver, and the like, who are paid 
for their work and labour l. 

Though many commiſſions have iſſued againſt 
dyers, yet they do not ' ſeem liable to the bank- 
rupt laws, for the very ſame reaſon that working 
carpenters, and working taylors are not, becauſe 
they do not get their living by buying and ſell- 
ing, but by their work and labour beſtowed on 
the goods ſent them by their cuſtomers: in 
ſhort, for the ſame reaſon, no manifacturers can 
become bankrupt. | 

An infant under the age of twenty-one years, 
though a trader, cannot be made a bankrupt in 
reſpect to debts contracted during his infancy, 
though the. act of bankruptcy be committed after 
he was of age , for an infant can owe nothing 


* 


—— 


, 1 P. Pil. Rep. 429. 

d 3 P. Will. Rep. 187. note (A.) 

E Cre. Car. 31. 

42 Black. Com. 476. 

© Stone 120, 

f Becauſe he works for the ſervice of the army, and the 
work is delivered for the uſe of the king. Skin. 292. 
And becauſe it is a particular undertaking. Shox, Rep. 
270. 

7 Cr. Tac. 585. pl. 6. 

. Cr. Car. 31. 

i See 3 Mod. 328. 

* Hal. Ni. Fri. 8. E. 


3 


but 
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but for neceſſaries; and the ſtatutes of bank- 
ruptcy create no new debts, but only give 2 
ſpeedier and more effectual remedy tor recover- 
ing ſuch as were before due!. And no perſon 
can be made a bankrupt for debts, which he is 
not hable at law to pay ®. Lord chancellor 
Hardwicke ſaid, that notwithſtanding lord Mac- 
clesfield held in the cafe of one © Whitlocke, that 
an infant might be a bankrupt, yet it had been 


determined otherwiſe ſince. See Tr. Alk. Rep. 
146. pl. $6. | 


——— 


! 2 Black. Com. 477. 

m Lord Raym. 443. 12 Mod. 243. 

n Lord chancellor Macclesfield doubted, whether he might 
not be a bankrupt ; but lord chancellor Xing was clear of 
opinion he could not. Sel. Caf. in Chanc. 46, 47. 

9 Sel. Caf. in Chanc. 46. L. J. C. Raymend aſked, whe- 
ther there were not ſome other ingredients in this caſe of 
Whitleck, upon which the refolutien turned, but his lordſhip 
ſaid, he gave no opinion. Fitægib. 200. pl. 12. 

? We believe there is no Sec caſe ſince. Whether an 
infant trader be bound for debts contracted . in ſupport f 
his trade, ſo far as to be liable for them in an action dur- 
ing his infancy, ſeems a point rather unſettled; and as the 
queſtion is of exceeding importance to a commercial nation, 
we preſume our ſetting forth the authorities on each ſide of 
the queſtion, may not be conſidered as a total Joſs of time, 
which are, that Parker, ch. juſt. Page, J. B. R. and Trewer, 
ch. juſt. C. B. are ſaid to have been of opinion, that where 
a perſon took upon himſelf to trade and act as of age, he 
ought to be preſumed of age, and no evidence of pa riſh re- 
giſters ſhould be admitted againſt it. 12 Vin. Abr. 303. 
[P. b. 4.] Age, pl. 3. The late Mr. baron Clarte, wt an 
action before him, againſt an infant ſet up in à farm, and 
who had bought ſheep of plaintiff, in the way of farming, 
upon giving his nonage in evidence, directed the j jury to find 

a verdi& for plaintiff, (which we preſume they did in obe- 
* to his lordſhip's direction, for, as to this, the book 
is filent) and the baron ſaid, he thought the law ought not 
to put it in the power of infants to impoſe upon the reft 
of the world. Bul. Ni. Pri. 151. Lee, ch. juſt. B. R. a 
not ſuffer plaintiff to recover tobacco ſent defendant, an in- 
fant, who kept a ſhop in the country; his lordfhip relying 
on the opinion of the court of king's bench, given in a ſiwi- 


lay 


22 Declaration of Eankruptcy, Chap. 1. 


An innkeeper cannot, as » ſuch, be a bank- 
rupt; for his gain or livelihood does not ariſe 
from buying and ſelling in the way of merchan- 
dize, but greatly from the uſe of his rooms and 
furniture, his attendance, and the like; and 
though he may buy corn and victuals to ſell 
again at a profit, yet that no more makes him a 
trader, than a ? ſchoolmaſter or other perſon is, 


who 


9 —— — A 1 Er — e IS 
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lar action, Which was, & that an infant's buying for the 
maintenance 5 his trade, ſhould not bind him, for an infant 
was not to be bound by his bargain for any thing, but for 
diet, apparel, or neceſſary learning.“ See Cre. Jac. 494. 
Or, we take leave to add, lodging, waſhing, and phyfec. 
And lord Lee obſerved, that the law would not ſufter an 
infant to trade, becauſe it might be his undoing. See 2 Stra. 
108 3. Though the reader ſhould not think the opinions of 
a chief of each court, together with a puiſne judge's and ba- 
ron's, ſufficient to affect lord chief juſtice Lee's opinion; yet 
he will, I preſume, agree with me, that if a minor goes about 
town, pretending to. be of age, and defrauds perſons by taking 
goods upon credit, and then prevents their recovering the 
value of them, by inſiſting on his nonage, he may be in- 
dicted, and puniſhed as a common cheat. 

* But where an innkeeper is a chapman alſo, (one who 
buys and ſells any thing. 2 Plack. Com. 476.) he may on 
that account be bankrupt, though not barely as an inn- 
Keeper, and this has been frequently ſeen. 7 Vin. Abr. 57. 
pl. 15. in notes. 

P Some few years ago, a commiſſion iſſued againſt a ſchool- 
maſter, and he was declared bankrupt; the trading was 
buying books and ſelling them to his ſcholars ; as this 
commiſſion was inſerted in the Gazette, that circumſtance 
alone, it ſeems, according to Davies, (the folio writer on the 
bankrupt laws) is an inconteſtible proof of the legality of 
the commiſſion ; as the Gazette is a paper publiſhed by au- 
thority; ſuch commiſſions are a diſgrace to it, as well as to the 
great ſeal ; but we may be told that his, and the other com- 
miſſions noticed by us in fol. 18. n. were, what are vul- 
garly called friendly ones, and therefore as the parties moſt 
materially intereſted (the bankrupts) were ſatisfied, nay, 
perhaps ſolicited the commiſſion, all is right; but with 8 

| 1u0s 
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* 


who keeps a boarding- houſe, and makes con- 
ſiderable gains by buying and ſelling what he 
ſpends in the houſe, and ſuch an one is clearly 
not a within the ® ſtatutes, 

The whole © court of King's Bench were clearly 
of opinion, that a victualler, guatenus a victual- 
ler, is not liable to the bankrupt laws; becauſe, 
FIRST, the caſe of a victualler, who ſells liquors 
in his houſe, and only ſells them cut of the houte 
in ſmall retail quantities, as every publican does, 
is analogous to, and reduced to the cafe of an f 
innkeeper : becauſe, sxconDLyY, the inconveni- 
encies would be very great, if victuallers were 
liable to commiſſions, andi it would be very miſ- 


chievous, that they ſhould be taken out at 701. 


or 801. expence in every cafe, when a victualler 
is unable to pay his debts, as his whole effects 
might ſcarce ſuffice to anſwer the expence of s 
the commiſſion. 

Lord Meansfeld, in delivering is reſolution 
of the court, obſerved, © that the only authority 
againſt his opinion, was the following dium of 
lord chief juſtice n _ Viz. © That though an 


cc un- 


— 


A. 


ſ ubmiſſion, the creditors, and not the bankrapts, are the 
parties moſt materially intereſted, and, what is ſtill worſe, 
moſt materially injured by friendly commiſſions, for they 
are generally fraudulent ones. 


Lord Raym. 287. Carth. 151. 3 Mod. Rep. 330. 
entr. 270. Sin. 292. 


> 2 Black, Com. 470. 12 Mod. 159. 3 Mod. Rep. 330. 
Sheew. Rep. 96. 269. 


© Which conſiſted of Lord Marsfeld, chief juſtice ; Sir 
Tejeph Yates, ſenior judge; Sir Richard Afton, . judge; 
and James Hewitt, Eſq; puiſne judge. 


* Eaſter term, 7 Ges. 3. A. D. 1767. B. R. n 
Rowles. 4 Bur. Kep. 9 


© 4 Bur. Rep. 4065, 4068, See fof 

See 4 Bur. Rep. 2068. 

t 4 Bur. Rep. 2069. 

> Reported in the caſe of Meggott, affignee of Nin v. 
Midi 
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« mukeeper cannot be a bankrupt, yet à victaaller 
© may,” which his lordſhip endeavoured to re- 
fute, by obſerving turther, © that the above din 
was an cbiter ſaying only, and not a fermed 
deciſive reſolution, or profeſſed deliberate deter- 
mination of the court; or an adjudication, or a 
direct ſolemn opinion of the great judge from 
whom it dropt; that the caſe was in the year 
1697, and lord Raymond then a young man; 
that it was impoſſible for any man to take, in a 
perfect and correct manner, every cbiter ſaying, 
that might happen to fall from a judge in. a long 
or complicated delivery of his opinion, with the 
reaſons of it; and that even Holt's authority is 
croſſed by the caſe of Newton h v. Trigg; that there- 
fore a mere obiter opinion ought not to weigh 
againſt the ſettled, direct authority of caſes, which 
have been deliberately, and upon argument, de- 
termined the other i way. 

Notwithſtanding the late lord chancellors% Cam- 
den and 1 Bathurſt, Sir John Eardley ® Wilmot, late 
lord chief juſtice of the court of Common Pleas, 
have all declared their approbation * of the above 
reſolution in their reſpective courts ; yet the 
compiler of theſe ſheers cannot adopt the doc- 
trine ; becaule, rirsT, the ſame lord * Mansfield 
ſaid, there could be no doubt, but that if a 
victualler fold large quantities of liquor out of 
doors, he might be within the bankrupt laws; 


Mill. and another, in Lord Raymond's Reports 287. and 
12 Mod. 159. | 

d Reported in 3 Mod. 327. Show. Rep. 96, 268. 3 
Lew, Rep. zog. Carth. 149. Comb. 181, i Salk. 109. 

+ 4 Bur, Rep. _ 

* ]Fil/. Rep. C. B. 

* But, Ni. Pri. 5 | 

= See J/!/. Rep. C. B. 382. 6 Com. Dig. 66, 

20 & Bur, Rep. 20ʃ 7. or an tun tec er, by lord chief juſtice 
Wilmet, See 3 Mi Rep. C. B. 147. 


and 
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and as his lordſhip ſtated the evidence in Saun- 
derſon and Rowles to be, © /elliag our of the 
« houſe, ia ſmall retail quantities, by the por or 
« Mu,“ the {ale might be in gallon and quart 
pots or mugs, as every 8 does; becauſe, 
the ſame court of King's ® Bench, ſeven years af- 
terwards, upon another occaſion, on a queſtion, 
whether an innkeeper, ſelling wine ot of doors, 
dealt as a chapman in liquors, would not deter- 
mine, but ſent the caſe to a jury, becauſe the 
court ſaid, it would depend on the evidence of 
the quantity told out; becauſe the ſame court of 
King's r Bench declared a 9 butcher to be within 
the bankrupt laws, in order to avoid affecting pre- 
cedents, and as being analagous to a * ſhoemaker 
upon which occaſion the court ſaid, they were very 
ſenſible of the inconvenience of extending the 
bankrupt laws to thote whoſe living was ſubſtan- 
tially gotten by mechanical labour, with a mixture 
of buyi ing and ſelling, yet did declare ſuch artificers 
to be within them ; how the judges, who were of 
this opinion, could avoid finding a victualler bank- 
rupt, appears rather ſtrange, becauſe a victualler 
ſeems much more analogous to a * ſhoemaker, 
than a butcher; for victuallers as well as ſhoe- 
makers do meliorate their commodities, ſince 
victuallers get their living /ub/antially by mix- 
ture ; for were they not to mix, and with great 
judgment too, their beer ii and fale together, 
it could not be drank ; therefore- the victualler, 


2 
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2 Faſter term, 13 Geo. 3. B. R. Anon, MS. notes. Lord 
Mansfield, Edward Niles, EI; Sir Richard Alien, and Sir 
William Henry Aſhhurft were the judges. 

P 4 Bur, Rep. 2148. 

4 See ante fol. 15. 

See ante fol. 15. n. 


* See Cr. Eliz. 268. Crs. Car, 31. 3 Mod. 330. 
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as well as the Hema ber, renders his commodity 
more Ft for tale; again, one of the reaſons given 
why handicrafts and manufacturers are not liable 
to bankruptcy is, becauſe as they do not buy or 
{ll any thing, no extenſive t credit for the ſtock 
in trade is neceſſary to be had ; whereas, on the 
contrary, victuallers do both buy and ſell to a 
large amount, and therefore an extenſive credir 
is not only neceſſary to be given them, but is 
always actually given them by the brewers. 
Further; it is a common obſervation, that the 
dealers in the lotet commodities have the High- 
eſt prices, and that retail cuſtom is much more 
profitable than «wholeſale, Conſider the profit 
on the tap and bar; for many victuallers in Lon- 
don draw ſix buts of beer per week, and clear 
two pounds and fix Pom upon every butt ; and 
as much every week on the fale of rum, brandy, 
wines, Sc. Sc. at leaſt; theſe profits equal, if 
nat often exceed, the annual income of ſeveral 
in the liberal profeſſions. Add to this, the vaſt 
revenue of the crown from the exciſe and licence 
on beer and ſpirituous liquors, and on the deal- 
crs in them. Again: | 

The victualler, publican, or common ale-houſe 
keeper, does not endeayour to get his liveli- 
hood principally from the uſe of his rooms, fur- 
niture, attendance, and the like, nor profeſſed!; 
keeps a boarding or lodging-houſe ; on the con- 
. trary, he only permits journeymen, and other 
inferior cuſtomers, to dreſs their victuals in his 
houſe ; and inſtead of getting his living there- 
by, he loſes by the permiſſion, in fire, and 
the wear of his utenſils; the victualler only 
lodges people occaſionally, as almoſt every petit 


* 
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t 2 Black. Com. 476. 
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ſhop-keeper in London does; for which reaſon he 
is not anſwerable for goods loſt or ſtolen, as 
jnn-keepers are, whoſe profit, in a great meaſure, 
ariſes from their protecting and ſecuring the ef- 
tects of the travellers who frequent their inns; 
ſo that a victualler does not ſeem to come within 
that legal deſcription of an inn- Keeper, eſſen- 
tially neceſſary to exempt him; and upon which 
particular deſcription alone, an 1nn-kceper is 
exempted from the bankrupt laws. 
eſides, inn-keepers ſeldom fell cut of their 

houſes, whereas victuallers e/wways o; and many 

of the latter fell as much liquor ont of as in 
doors. And further : 
A s the principal intent of the bankrupt law 
is to overreach al) fraudulent tranſactions, and to 
give every creditor a proportionable part of the 
debtor's effects; this legal aſſiſtance is chiefly 
required in the caſe of the creditors of a vic- 
tualler ; for he is coramonl]y ſet up by a brewer, 
who gives him an unlimited, deluſive falſe cre- 
dit, by obliging him, before he ſuffers him to 
take poſſeſſion, or ſends him in any liquor, to 
execute a bond and judgment for what ſum he 
chuſes, without any ſtay of execution ; and when 
the ale-houſe keeper 1s fo far indebted, that his 
effects about covers the demand, the brewer's 
execution ſweeps them all away. 

It ſeems almoſt ſuperfluous to add, after what 
hath been obſerved, any thing on the ſuggeſtion 
of inconvenience and expence ; however, as the ar- 
guments reſpecting them ſeem full as cogent as 
thoſe that have been already adduced, they ſhall 
follow; firſt premiſing, that arguments drawn 
from inconvenience may be very proper, addreſſed 
to the legiſlature, to perſuade them to repeal a 
law ; but they ought not weigh with a court of ju- 
ſtice in a caſe where the ſubſiſting law, whether 


politic 
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politic and convenient, or otherwiſe, 1s fixed and 
aſcertained by * words: for in conſtruing laws, 
courts of juſtice muſt not be led from the plain 
meaning of the words by what they may gueſs 
concerning the hiſtory of the » law. Indeed 
arguments ab * inconvenienti are, and ought to 
be, of weight in guiding us to the true inter- 
pretation of the law where it is doubtful ; ſince it 
mould not be fo conſtrued as to lead to abſur- 
dity or injuſtice. To proceed : 

The obſections of inconvenience and expence are 
general objections, and neither of them particu- 
tarly applicable to commiſſions of bankrupt ; and 
indeed they ſeem to hold rather more forcibly in 
the caſe of an action, than on a commiſſion ; 
for a dealer of /mal/ credit in the world, is as 
likely to be injured by an arreſt, as one of more 
extenſive credit by a commiſſion ; this brings me 
to the topic of expence. 

It would be much more inconvenient to the 
public, that judges, whoſe office is confeſſedly 
miniſterial, ſhould aſſume to themſelves an au- 
thority to make law; ſince the conſtitution hath 
entruſted them with the power of declaring it 
enly, than that a victualler ſhould be liable to the 
bankrupt laws; but the legiſlature, in order to 
prevent the incenvenience alluded to by the court, 
hath enacted, © That no commiſſion ſhall iſſue 
againſt any perſon, unleſs he owes a ſingle cre- 
ditor 100 J.; therefore it ſeems rather indecent 
for a court of juſtice to argue in ſupport of their 
judgment, that a trade which a fatutable debtor 
carries on is too inconſiderable to bear che expence 


* 2 Deugl. Hitt. controv. Elect. 
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* Dong. Hiſt. controv. Elec. 257, 258. 
Preamble to 5 Geo. 2. c. 30. ſ. 23. 
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of a commiſſion, or for the dealer to be ſub- 
ject to the bankrupt laws; eſpecially as it ſeems, 
that the legiſlature was actuated by the motive 
and conſideration of expence, in paſſing a law 
to prevent it; which appears from the reaſon they 
have been pleaſed to aſſign in the preamble to 
the act of parliament in queſtion; and much 
more ſo from the commentary ? of one of the 
late judges on the ſaid clauſe. | 

In anſwer to the diFum of lord chief juſtice 
Holt's being only an obiter faying, reported by 
lord Raymond, when a young man, and ſince 
croſſed by numerous authorities; I obſerve, that 
though it was a mere obiter diftum, it was the 
cb iter dium of a moſt ſound lawyer; and though 
reported by lord Raymond, when a young man, 
he afterwards roſe by his merit to the firſt - ju- 
dicial offices in the profeſſion, and to the peer- 
age; that his reports were not publiſhed until 
after his death, ſo that they lay by him thirty- 
{ix a years; and therefore under his reviſe all the 
prime part of his life ; whereby his lordſhip had 
an opportunity to correct them, and which he 
certainly would have done, and moſt likely did, 
where he found them faulty; and more eſpe- 
cially, had he ſo grofly miſtook lord Holt, not 
only in his meaning, but even in his words allo, 
according to lord Mangfeld ; yet candour induces 
us to preſume he did not; and which indeed he 
could not, unleſs his lordſhip bore the character 
of being a moſt miſerable note-taker, and the 
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Y 2 Black. Com. 475. 


* Viz. Solicitor general; attorney general; juſtice and 
chief juſtice B. R. and one of the lords commiſſioners for the 
cuſtody of the great ſeal. . 

Lord Mansfeld tells us, That the ebiter dium alluded 
to dropped from the great judge in the year 1697 ; and lord 
Raymond dicd in 1733. See 2 Fra. 048. 2 Kl. 243. 
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caſes in his books to have been moſt wretchedly 
reported; which lord: Mansfield, himſelf, 1 
not, as I recollect, any where ſuggeſt, even 
83iguely ; beſides, the fame obiter dictum of Hol! 


is reported in 12 Mod. in tetidem verbis; this 


book has always been held in good repute by the 
profeſſion: again, lord Manyfeld argues from its 
ve being in apollible to take every obiter ſaying of a 
« judge in a long or complicated delivery of an 
© opinion, with the rea/ons of it;“ but his lordſhip 
does not ſeem to be at all ſupported i in the above 
ſuggeſtion, becauſe it is not true in fact; for 
the caſe alluded to does not appear either Jong or 
complicated in the printed books; and the reaſons 
for the obiter diFum are not ſet forth, which 
omiſſion is much to be regretted ; as they would 
moſt certainly have convinced us of the ſound- 
neſs of lord Holi's ſaying. Therefore, as Holt was 
moſt eminent for judicial abilities, courage, and 
intrepidity, as he was not uſed to make poſitive 
declarations on the bench, in his character of a 
judge, without thought and conſideration ; as 
one of the reporters of his obiter dium roſe af- 
terwards from his merit to the firſt honors of the 
long robe, as well as to the peerage ; as the 
other book, wherein the dictum is reported, was 
always eſteemed by the profeſſion ſo much as to 
be cited in court, though not graced with an 
b imprimatur ; as this obiter dictum was not denied 


* 
—_— — 


b If Sir James Burrow, and Mr. Douglas, will look into the 
imprimaturs of the following reports, wiz. of Hobart, 12 Co. 
Bulſtrode; Hetley ; Littleton ; Rolls; Bendoe ; M inch; Latch ; 


they will find, that what they have each of them ſuggeſted 


(Sir James in his preface to his f volume of Reports, and 
Mr. Douglas to his firſt volume of The Hiſtory of contro- 


verted Elections) is not true, viz. that the judges never 
peruſed the reports they licenſed or gave any character of the 
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or contradicted by any cetemporary reporter, tho 
no periad of the judicial hiſtory of #tminfter- 
hall has been given by ſuch a variety of note- 
takers as that wherein lord Helt preſided; as 
the ſaid 04:te7 didtum hath not been denied or con- 
tradicted, but only creſſed, in any court of juſ- 
tice, ſince it was publiſhed in the year 1742, 
until the year 1767, above twenty years: I hope 
therefore it will not be too preſumptous in 3 
biographer of that great judge, ſo far to vindi- 
cate his judicial memory, as to conclude, by 
ſubmitting, that ſo able a lawyer's obiter dictum 
only being no more than craſſed by coeval re- 
porters, (eſpecially as none of them ſeem of ſu- 
perior capacity for that employment, than the 
late lord chief juſtice Raymond) will warrant the 
rejecting it, as © not weighing againſt the ſettled, 
direct authorities of the caſes which bave been de- 
* liberately, and upon argument, determined.“ 

Preſuming to rely on the above arguments to 
ſhew, that neither former determinations e reſpect- 
ing an inn-keeper, nor the reaſon of the thing, 
ſeems to ſupport the reſolution in Saunderſon v. 
Rowles; ſome few obſeryations on what the 
court © was pleaſed to throw out in general, and 
on the ſaid cauſe of Saunderſon and Rowles in 
particular, are here ſubjoined ; but the learned 
reader is deſired to conſider them, as well as thoſe 
already advanced, as offered with the greateſt 
ſubmiſſion and deference. | 

It is contended, that the principle as well as 
the fpirit of the bankrupt laws would be affected 


„ 


c 4 Bur. Rep. 2068. | 

d Every ebiter ſaying of lord Mansfield, in delivering the 
reſolution of the court in Saunderſen v. Rcaules, is conſidered 
in the obſervations thereon, the 1ame being uncontradicted by 
the other judges on the bench, as the opinion of the court. 
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in caſe a victualler was not liable to them: the 
principle; in that neither the degree nor the man- 
ner of trading is eſſential to the legal definition 
of a trader under theſe laws, becauſe, if the 
party endeavours to get his living © as others of 
the /ame trade are uſed to do, though he actually 
makes 10 prove by his dealing, and though the 
dealing be * ever ſo minute, if 1s enough ; and 
as to the manner, whether the party trades moſt 
in or out & of doors, ſignifies nothing. 

One of the council againſt che bankruptcy 
of the vicualler ſaid, that he only exerciſed a 
calling, for that it could not be ſaid to be a ?rade ; 
whereas the late Mr. juſtice ' Blackſtone writes, 
« as by exerciſing the calling of a merchant, gro- 
«K cer, mercer, Kc. 

Yard Mansfield & ſeems to conſider a merchant 
to be a perfon who deals in and fells large 
quantities: I apprehend that /ch dealer is em- 
phatically rermed a wholeſale dealer or ware- 
Hoellſe- man, and that exportation and importation are 
the neceſſary properties of a merchant. 

If a man is a merchant he may certainly be 
bankrupt; but it dees not ſeem to follow, from 
ſuch admiſtion, that he may not be a bankrupt 
as a viFualler, if he alſo ſells large quantities of 
© liquors out of doors. 


af uu 


See the words of the depoſiiicn of trading in the appen- 
dix. . : 

t Com. DG: 521. 

6 The court ſeemed to be of opinion, that if any dif- 
0. aroſe, ic aroſe in telling out of goors. See 4 Bur. Rep. 
2007 

d 4 Bur. Rep. 2065. 
* © 2"Black. Com. 476. 

* 4 Bur. Rep. 2057. 
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OBSERVATIONS on the Caſe of 
Saunderjon v. Rowles. 


ORD chief juſtice Mangfeld, in delivering 
the reſolution of the court, pointed out ve 

particularly and minutely the exe ſtate of the 
facts, as they came out upon the evidence; which 
he was pleaſed to declare he choſe to do, that 
the bar and the ſtudents might be fully apprized 
of the true circumſtances whereon the court 
grounded their opinion; and might not miſap- 
prehend them to have determined generally, 
de that victuallers could not in ary cafe be con- 
« ſidered as traders within the acts relating to 
« bankrupts.” 

The queſtion was, Whether a victualler, who 
does not exceed the ordinary courſe of that oc- 
cupation, but uſes it juſt in the ſame manner as 
other victuallers generally do, viz. by ſelling 
liquors in his houſe, and only ſelling them out of 
the houſe, in ſmall retail quantities, as eve 
publican * does; whether ſuch a victualler is a 
trader within the idea of the bankrupt laws, and 
an object of © them, fo far as to be liable to 

a commiſtion? 

The above queſtion does not ſeem, in my 
apprehenſion, to ariſe upon the evidence of the 
facts in the cauſe, which were ſtated by the chief 
zuſtice to be, that Shrowgder (the victualler) might 
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4 Bar. Rep. 2065. 
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occaſtonally ſell wine, brandy, and beer, out of 
the houſe, in /mall retail quantities, by the po- 
or mug, as all publicans ? do. | 
However, this reſolution, excluſive of its be- 
ing given © * upon the authority of the deter- 
* mined caſe of an inn-keeper and upon the 
& reaſon of the thing,” docs not ſeem to have 
ſettled the point, becauſe it 1s conceived in the 
following terms : 
© The whole court was clear, that hs man is 
not within the bankruptlaws :” And who was 
this man? Why, . Shrowder, the victualler, 
who occe/ionally fold out of the houſe liquors 
in mal] quantities by the pet or mug; which 
few victuallers do; but if @// did, that circum- 
ſtance does not ſeem to affect the caſe, becauſe the 
* reputableneſs of the trade, in order to make a man 
bankrupt, is not the queſtion, but the F frequency 
of the dealing, and whether the party r /ought to 
get his living thereby, as others of the ſame trade 
are uled to do. To conclude, there ſeems no 
doubt, but that a vifraller who oly occaſionally 
ſells is not within the bankrupt laws; for the deal- 
ing muſt be, as obſerved befor peated practice. 
According to the above determination of Saun- 
derſon v. Rowles, a coffee-man, or cofjee-houſe- 
keeper, cannot be bankrupt, but quere. 


P 4 Bur, Rep. 2067. 

q bid. 2068. 

For though the trade be very mean, it will be ſufficient. 
See fol. 5. | 

+ One ſingle act of buying and felling will not make a man 
a trader within the bankrup: laws. See fol. 18. 

t Stra. 5 14. 

* 2 Black. Com. 476. 
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A buyer or farmer of alum works cannot be 
bankrupt, held per lord Mansfield. | 

A buyer of coals in the mine, by working 
the mines and ſelhng the coals, is not a trader 
within the ſtatutes of bankrupt, held per lord“ 
Cowper. S. P. by lord Camden. 

Having part in a ſhip will not make the party 
a trader, unleſs he freights © it; nor when he 
freights it, if he does not get ſo much as is due 
upon the bottom for 4 repairs; nor will having 
a ſhare in a barge, or ſtage coach, which are 
let to hire ©; nor will having ſome ſtock in a 
hip make the party a merchant, becauſe it is 
frequent for perſons to adventure ſome particu- 
lar things in ſuch a ſhip for juch a voyage, and 
by the ſtatutes of bankrupt, profeſſed merchants 
are only meant, who are in conftent * trading. 

Sutlers s to armies are not liable to the bank- 
rupt laws, neither does the having a joint ſtock, 
without ſome proof of the diſpoſal of it, h make 
a man ſubject to thoſe laws. 

Mere working taylors are not within the ſta- 
tutes of bankrupts, becauſe they do not geg 
their living by buying and ſclling, but by 
making garments for their cuſtomers, who ſend 
them the materials they work upon. Nor arp 
mere working k carpenters, they being only la- 
bourers. 


a 17/71]. Rep. C. B. 170, 172. 

> Velſ. Rep. C. B. 170. 

© Com. Rep. 356. | 

4. Sid. 411. pl. 7. Fentr. 29. 

e 7. Raym. 287. | | 

f Salk. 109, 110. Shin. 276. pl. 1. Id. 291. pl. 2. 
Comb. 181. 

8 3 Keb. Rep. 45 1. pl. 16. Sherv. Rep. 269. 

d 2 Keb. Rep. 487. pl. 30. | 

: Kead. Stat. Law. 185. 
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Acts of Bankru ptcy. 


% 


Having! thus conſidered who may, and who 
may not, be made a bankrupt, we are to en- 


quire, ſecondly, by what acts a man may become 
a bankrupt. A bankrupt is“ a trader, who ſe- 


« cretes himſelf, or does certain other acts, tend- 
© ing to defraud his creditors.” We have hi- 
therto been employed in explaining the former 
part of this deſcription, © a trader :” let us now 
attend to the latter, * who ſecretes himſelf, or 
* does certain other acts, tending to defraud his 
ec creditors.” And in general, whenever ſuch a 
trader, as 1s before deſcribed, hath endeavoured 
to avoid his creditors, or evade their juſt demands, 
this hath been declared by the legiſlature to be 
an act of bankruptcy, upon which a commiſſion 
may be ſued out. For in this extrajudicial me- 
thod of proceeding, which is allowed merely for 
the benefit of commerce, the law 1s extremely 
watchful ro detect a man, whoſe circumſtances 


are declining, in the firſt inſtance, or at leaſt as 
early as pofiible : that the creditors may receive 


as large a proportion of their debts, as may be; 


and that a man may not go on wantonly waſtin 
his ſubſtance, and then claim the benefit of the 
ſtatutes, when he has nothing left to diſtribute. 


Under this head we purpoſe conſidering 
1. IV bat are not acts of bankruptcy. 

2. l hat art, 

3. Evidence of them. 

4. hat are fepealed; and 
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1. What are not atts of bankruptcy. 


According to lord Bacon's method, we will 
firſt take the negative fide of the queſtion, and 
conſider what are not acts of bankruptcy. | 

The ſeveral acts of bankruptcy, expreſly de- 
faned by the ſtatutes w relating to this title, being 
ſo numerous, and the whole law of bankrupts 
being an innovation on the common law, our 
courts of juſtice have been tender of extending 
or multiplying acts of bankruptcy by any con- 
ſtruction or implication; and therefore L. C. J. 
Holt held, that a trader, upon hearing that a 
writ of F. fa. was iſſued againſt him, to the in- 
tent to preſerve his goods from being levied in 
execution, his clandeſtinely conveying them out 
of his houſe, and concealing them privately, was 
no act of bankruptcy; for the ſtatutes mention 
only fraudulent gifts to third perſons, and pro- 
curing them to be ſeized by ſham proceſs, in 
order to defraud creditors; but this, though a 
palpable fraud, yet falling within neither of thoſe 
caſes, cannot be adjudged an act of bankruptcy & 

So allo it has been determined expreſly, that 
a banker's ſtopping or refuſing payment is no 
act of bankruptcy 4; for it is not within the de- 
icription of any of the ſtatutes; and there may 


* 


— 


= Theſe ſtatutes do aſcertain what acts make a man bank- 
rupt, and there can be no ſuch thing as an eguitable bank- 
IaPtcy, it muſt be a legal one. So ſaid by Sir Jeb Feiyll, 
maſter of the rolls, 2 P. Vill. Rep. 429. 

v Black. Com. 479. 

Lord Raym. 725. 

Þ 2 Black. Com. 279. | 

4 Me/eley's Rep. 3. 7 Vin. Abr. 61. pl. 12. in marg. -Sel. 
Caf. in Chanc. 42, 43. Pakiman v. Haſtins in the Lords, 
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be good reaſons for his ſo doing, as, ſuſpicion 
of forgery, and the like; and it, in conſequence 
of ſuch refuſal, he is arreſted, and puts in bail, 
fill it is no act of bankruptcy . | 
A man's giving money for notice when a writ 
ſhall come to the ſheriff's office againſt him, is 
no proof of an act of bankruptcy, for he may do 
it to prevent his credit being blown. 
A fraudulent ſale of goods by a bankrupt to 
dne of his creditors, in concert and combination 
to keep up the bankrupt's ſinking credit, in 
order to Prefer this one creditor, and cheat 
others, though a void tranſaction, is not * an act 
of bankruptcy in itſelf; becauſe not done by 
ved, conveyance, or * grant. 
 Apreement * to keep execution ſecret, and that 
the perſon againſt whom it is executed ſhall re- 
tain the goods, is mot an act of bankruptcy, 
[ where the execution itſelf is adverſe ; but is void 
againit crednors. | 


—— — 5 — — 
1 p * J pos = N 


2. What are acts of bankruptcy. 


In order to learn what the particular acts of 
bankruptcy are, which render a man bankrupt, 
we muſt conſult the ſeveral ſtatutes, and the 
reſolutions formed by the courts of juſtice there- 
on; among them appear the following ones: 


— 


Pt „ 4 ow IS 9 
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n 
ah 


r 7 Mod. 139. ; 
So ſaid by Ferieſcue Juſt. at Hereford Aſſizes, 4 Ges. 2. 
Bul. Tri. at Ni. Pri. 38. S. C. S. P. in 4otidem verbis. 
t 4 Bur. Rep. 2478, 2480. 
6 « bid. 2480. 
4 „ Tbid. 2239. 
* -Loft's Rep. 121, 122. 


1 Departing 
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3 


14. 
15. 


16. 


. Departing the realm. 


5 * : 7, » 3 8 
. Withdrawing out of the king's Xeminicns, to 


any foreign 7 the intent thereby to 
remain, in defraud of creditors, and not Ye- 
turning within three months after ꝓroclama- 
tion 


; Beginning to keep bouſe. 


Abſenting. 

Taking january. R 

Willingly or fraudulentiy procuring himelf 
to be arreſitd. 

Suffering himſelf to be outlawed. 

Yielding himſelf to priſon. 


. Departing from his dwelling-houſe. | 
. Willingly or fraudulently procuring bis goods, 


money, or chattels, to be attached or fe 
queſtered. 


« 


. Making any fraudulent grant or conveyance of 


his lands or chattels. 


. Obtaining any protection (otherwiſe an Be- 


ing lawfully protected by parliament.) 


. Preferring unto his majeſty, or unto any of the 


king's courts, any petition or bill againſt 
his creditors, or any of them, thereby de- 
firing or endeavouring to compel them 10 
accept leſs than their juſt and principal 
debts, or to procure time or longer | more] 
days of payment, than was given at the 
time of their original contracts. 

Being arreſted for debt, after his arreſt, ly= 
ing in priſon io months upon that, or 
any otber arreſt or detention for debt. 

Being arreſted for one hundred pounds or more 
of juſt debt, after ſuch arreſt, eſcaping 
out of priſon. I 

Paying to the petitioning creditor, or deli- 
vering o him goods or ſecurity for his 

debt, 
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debt, whereby he ſhall privately have 
more in the pound, than the other. credi- 
tors. 

17; Neglecting to make ſatisfqfion for any juſt 
debt to the amount of one hundred pounds, 
within two months after ſervice of legal 
proceſs, for ſuch' debt, upon any trader 
baving privilege of parliament. 


The reader is deſired to obſerve (to avoid re- 
petitions) that theſe ſeveral acts of bankruptcy 
muſt be committed with an intent, or whereby 
creditors ! are or may be defrauded, or defeated of, 
or delayed from, the recovery of their juſt 
debts 2. And alſo that they muſt be committed 
ſubſequent to the trading, and that they muſt be 
within * ſix years next before the iſſuing of the 
commiſſion ; and to obſerve further, that it is a 
point not yet b ſettled, whether committing acts 


— — — 


F Cited (as ſo determined) by Sir John Strange (late 
Maſter of the Rolls) in 205 v. Ward. Hil. 12 Geo. 2. Bul. 
ri. at Ni. Pri. 37˙ 8. C. S. P. in retidem werbis. | 

Stat. 1 N. c. 1 Tac t;.1- 3. Pais. 325%. 
Keb. Rep. 11. pl. 25. Caf. Temp. Hel! 95. pl. 5. Satk. 
$10. pl. 6. Tr. 4:4. Rep. 77. ib. 201. pl. 104. Bur. 
Rep. 439- 472. | 

a By Sta ac. c. 19. . 14. no bona fide purchaſer 
ſnall be peaches by virtte of the bankrupt ſtatutes, un- 
. the 5 be ſued forth within five years after 

he party becomes bankrupt. If therefore a common of 
bunkrupey could not ue in any caſe whattever beyond 
that ti ne, this declaration of: » legiſlature ſeems nugator, 
for who could be affected by an act which cduld never 
exiſt T But it mutt be 1/257 i years, becauſe me petition- 
ing creditor's debt, whereon che commiſſion is roU. >ded, CITI 
have accrued within that un⁰Këer. E 37 + 

4. 


15 
1 
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of bankruptcy beyond e ſea, be within the reach 
of the ſtatutes; and that where there is a doubt a of 


the bankruptcy, the court will not ſuperſede the 
commiſſion, but direct an iſſue. 


1. Departing the realm. * 


By this a man withdraws himſelf from the 
juriſdiction and coercion of the law, with intent 
to defraud his creditors, f | 

A merchant departs the realm to merchandize, 
and becomes indebted, and, to avoid arreſts, de- 
fers his return; this tantamount to a departing 
of the realin e. 

If a merchant departs the realm with the con- 
ſent ot his creditors, he does h not thereby com- 
mit an act of bankruptcy. 

A capics de excommunicato capiendo is awarded 
againſt one, who, for fear of arreſt, departs the 
realm, he is no bankrupt '. 

The ſame for departing, the realm for fear of 
an attachment in chancery '. 

In the caſe of one Woodier, a mercer on Lud- 
gate-Hill, againſt whom, his going beyond ſea 
being given in evidence, it was inſiſted, that 
ſhewing quo animo it was done, (viz. on account 


© Where there is a doubt of the bankruptcy, and the bank- 
rupt is at home, the court will ſend it to the commiſſionc:s 
to reconſider. 6 Com. Dig. 66. Tr. Ast. Rep. 193. 

* 6 Com. Nig. 66. See Tr. Ath. Rep. 193. 

e Stat. 3 Bl. e. 7. f. 1 Jar. c. 15, . 2. 

2 Black. Com. 478. 

s Read. Stat. We 136. 

b But if he afterwards remains there againſt their conſent, 
he does. See next act of Bankruptcy. 

i Com. Dig. 523. | 


of 


bs MB, — > 
— « 


Ales” * 


it an act of bankruptcy to depart the realm 


fraudulent intent, and with the knowledge and 


ſuch as, having withdrawn themſelves out of the 
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of having killed his wife) it could not be con- 


ſtrued an act of bankruptcy; but it appear- 
ing that his creditors were thereby in fact 
prevented from recovering their debts, chief 
zuſtice Reeve held it was, but if that fact had 
not come out, it would have been otherwiſe k. 


2. M ithdrawiug out of the king's deminions, to 
guy foreigu parts, to the intent thereby to re- 
main, in defraud of creditors, and not return- 
ing within three months after proclamation l. 


This clauſe ſeems to have provided againſt a 
conſequence not within the letter of any of the 
ſubſequent ſtatutes; for thoſe ſtatutes only make 


with intent to defraud creditors; but if an in- 
ſolyent trader ſhould go abroad without ſuch 


conſent of his creditors, and ſhould afterwards = 
remain there and become opulent, and pay no 
regard to his creditors, in ſuch caſe it might be 
doubted whether he was bankrupt within the 
deſcription of thoſe acts; but the clauſe laſt men- 
tioned ſeems to have provided a remedy againſt 


realm, remain there with intent to defraud their 


k Cited by Sir John Strange, late Maſter of the Rolls, in 
Degels v. Ward, Hil. 12 Geo. 2. B. R. Bur. Rep. 471. 484. 
Bul. Tri. at Ni. Pri. 37. S. C. & S. P. in totidem verbis. 

Stat. 34 & 35 Hen. 8. c. 4. ſ. 5. | 

m As remaining beyond fea ſeems the eſſential part of this 
act of bankruptcy, guere, If it does not come within the 
doubt mentioned in tol. 40, 41. of committing acts of bank- 
Tuptcy beyond tea ? 


* 


4 | creditors, 


Chap. 1. Atts of Bankruptcy. 43 


creditors, and in that reſpect is more full than 
the ſubſequent ſtatutes “. 


3. Beginning to keep houſe . 


Keeping in his own? houſe, privately, ſo as 
not to be ſeen or ſpoken with by his creditors, 
except for juſt and neceſſary cauſe, is likewiſe 
conſtrued to be an intention to defraud his cre- 
ditors, by avoiding the proceſs of the law 4. 

If a tradeſman conceals himſelf, or abſconds 
within his houſe, with deſign to delay or defraud 
his creditors, it makes him bankrupt , though 
the concealment be only for a little time. 

Keeping houſe to avoid an attachment, for 
not delivery of goods, no debt being due, is not 
an act of bankruptcy *; but otherwiſe, for fear 
of an attachment in chancery t. 


If a man denies e himſelf, when he knows 
that 


— 


— 4 


" Ruf. Pref. to Stat. XV. but ſee P. 17!. Rep. 429. Tr. 
Ark. Rep. 77. But a merchant going to his eſtate in Barbadoes, 
with the knowledge of his creditors, and ſeeing them daily, 
and afterwards remitting money to them, ſhall ast be a bank 
rupt five years afterwards, becauſe a ſervant proves he was 
denied to one or two of thoſe creditors. 6 Cam. Dig. 66. 
See Tr. Atk. Rep. 139, 193. 

0 Stat. 13 N e. 7 

P Or having no houſe of his own, keeping in another 
man's houſe, or in an upper chamber. Stone 124. Keep- 
ing on ſhip-board, is keeping houſe, Stene 123. So is a 
miller's keeping in his mill, or a churchwarden in the church. 
Com. Dig. 523. 

4 2 Black, Com. 478. 

Palm. 325. 2 Show. Rep. 523. 

* Tr. Atk. Rep. 196. pl. 102. 

t Tr. Att. Rep. 240. pl. 131. 

Lord chancellor Talbot ſaid, that a debtor's denying him- 
ſelf to a creditor, by note payable at a future day, was not 
an act of bankruptcy; it muſt be a keeping houſe, Te. in 

order 


— — — — 


- 
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that a creditor comes for his debt, he will be 
bankrupt . 

The denial of the party muſt be with an intent 
to delay * creditors, therefore, being denied 
when ? ſick in bed, or engaged in company, 
would be no act of bankruptcy *; and L. C. . 
Lee held the ſame, where the denial was by 
agreement, in order to take out a commiſ- 
lion e. a 
If 


66 


order to defeat or delay creditors of their debts, which could 
not be in the preſent caſe, becauſe the creditor had then no 
debt due to demand. 7 Vin. Abr. 61. pl. 14. And lord 
chancellor Hardwwicke declared, that a perſon's denying him- 
ſelf to a creditor who called at 11 o'clock at night, was #9 
att of bankruptcy: for it could not be ſaid to be done ait 
an intent to defraud his creditors, which 1s the ingredient the 
acts of parliament require to make a man bankrupt. Tr. 
Atk. Rep. 201. pl. 104. ; 

Com. Dig. 523. See fol. 7. note b. 

* It muſt be proved, that the perſon, to whom the party 
was denied, was a creditor, for which purpoſe it is neceſiy 
to name him, by Lee, Ch. luſt. at Guildhall, Jackman v. 
Nightingale, Eaſt. 13 Geo. 2. B. R. Bul. Tri. at Ni. Pri. 38. 
S. C. S. P. in tatidem verbis. ; 

If a trader orders himſe'f to be denied, circumitances 
may ſhew that he did not do it to avoid payment, but on 
account of ſickneſs or particular buſineſs. Bur. Rep. 484. 

2 Bal. Tri. at M. Pri. 38. S. P. in totidem verbis. 

a But the late Mr. juſtice Feſer held it a ſufficient proot 
of an act of bankruptcy; the fact proved was, that the 
debtor, in conſequence of an agreement made at a meeting 
of the creditors two hours before, (at which the debtor and the 
plaintiff were both preſent) was denied to the creditor's cler+ 
auho was ſent to demand money. At Guildhall, Bromley v. Mun- 
dee, 2 June 1750. B. R. Bul. Tri. at M. Pri. 38. S. C. S. P. 
in tot idem verbis. Lord Camden, chief juſtice of the Common 
Pleas, in an action of trover brought by the aſſignees of a 
bankrupt for a parcel of goods taken in execution, was of 
opinion, and ruled, That in point of evidence, the action 
could not be ſupported, unleſs the plaintiffs proved, that the 
perſon to whom the bankrupt had been denied, antecedently 

to 
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If a trader, upon notice of proceſs iſſued forth 
againſt him, keeps his houſe to ſecure himſelf 
from arreſt, and after goeth forth again, and 
then, upon like notice, keeps his houſe, and then 
again goeth forth ; this bringeth him not within 
the ſtatutes of bankrupt, becauſe he uſes to go at 
large, and his policy will not always prevent the 
ſerving of proceſs on him, for he may be met 
withal unwittingly one time or other s. 

The queſtion in the court of Common Pleas 
was, whethcr a perſon who had been arreſted, 
and whoſe word the ſheriff's officer had taken 
to put in bail, kept at home, and declared he did 
ſo keep at heme, to avoid the conſequence of the 
former arreſt, had by this conduct committed an 
act of bankruptcy or not? Thee court was of 
opinion that he had; the intent (/aid the court) 
to defraud his creditors would not have been 
ſufficient to make this man a bankrupt without 
doing the act, i. e. keeping at home, but he 
kept houſe, and declared with what intent; the 
intent need nt be put in execution, the queſtion is, 


gig animo he kept houſe, he himſelf did the 
overt act, and declared his intent. 


_ — * 
—— 


— * 


— 


to the execution, was a creditor ; and that being denied to 
a perſon who came en beh x of a creditor, was not ſufficient z 

and this, though it appeared, and was given in evidence, that 
the bankrupt had been denied to many creditors afterwards, 
and continued to be dented daily, until the commiſſion iſſued. 
Barrox and others, aſiignees of Edmund Peaudich, bankrupt, 


v. Forſter and others, in trover, before Camden at Nerwich 
ſummer aflizes 1765, MS. notes. 


© Field v. Bellamy, Hilary 15 Geo. 2. B. R. | 
© Bil. Tri. at Ni. Pri. 38. S. P. in tctidem verbis. 


Cr. Flix. 12. pl. 6. quere tamen, for is not this delaying 
© the creditor? And ſee fol. 40. 


© Barnes 160. 


f Sic. crig. fed guœ re tamen, becauſe this ſeems to contra» 
dict what fell from the court juſt berore ; ; and ſee fol. 52. 


Shutting 
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Shutting up ſhop is an act of bankruptcy in , 
itſelf. ts | 

If a man commits a plain h act of bank- 
ruptcy, as keeping houſe, &c. though he af- 
ter goes abroad, and 1s a great dealer, yet that 
will not © purge the ,t * act of bankruptcy l. 
5 9. Departing from his dwelling houſe.” 
* 


4. Abſenting m. 


If a man abſents himſelf for felony, it 
is an act of bankruptcy, if his creditors are 
thereby delayed of their juſt debts, otherwiſe 
not “. 

Abſenting for fear of being arreſted by a cap. 
de excom. cap. will not make a man bankrupt *; 
but | 


at 


8 Lofts Rep. 481. | 

N Tf after a plain act of bankruptcy committed, he pays off, 
or compounds with al his creditors, he is become a new man. 
Bul. Tri. at M. Pri. 38. S. P. in totidem verbis. Salk. 110. 
pl. 6. Caf. temp. Holt Ch. Juſt. 95. pl. 5. 

i No act of bankruptcy can be purged but by obtaining a 
certificate. So ſaid by counſel. Bur. Rep. 474. 2 Black. 
Com. 485, 486, So faid by lord Talbot, Caf. temp. Talb. 
244+ 2 Kel. 239. pl. 191. | 

& But if the f- ad was not plain but doubtful, ther going 
abroad and trading will be an evidence to explain the intent 
of the firſt act; for if it was not done to defraud creditors, 
- and to keep out of the way, it will not be within the fta- 

tutes. Salk. 110. pl. 6. Caſ. temp. Holt, C. J. 95. pl. 5. 

I Sakk. 110. pl. 6. Caf. temp. Het, C. J. 95. pl. 5. 
„„ 6.7. L 1 © Jac. 0-15 b 3: 
« See I. © Departing the realm. fol. 41. 


2 Com. Dig. 523. 


Abſenting 


5 Vw TY TP 


Chap. 1 Ads of Bankruptcy. 


47 

Abſenting for fear of being arreſted by an at 
tachment out of chancery for non-payment of 
money decreed, makes him bankrupt 9. 

If a man has no conſtant dwelling, if he ab- 
ſents himſelf from his uſual abode, he ſhall be 
adjudged bankrupt r. | 

A merchant indebted departs the realm to 
merchandize, and having loſs by tempeſt re- 
turns no more; this is not a departing, but an 
abſenting himſelf . For more of abſenting ſee 
3. Beginning to keep houſe.” fol. 43. 


5. Taking ſanctuary t. 


Taking“ ſanctuary is, when a perſon takes re- 
fuge in any place, in which the law cannot be 
lo readily executed upon him, and to delay the 
payment of his debts to his creditors, viz. 
within the verge of the court, or in any other 
particular place of » privilege : but it ſeems that 


where 


— 


* 8 th 


y But it does not, if it were for not making a conveyance. 
Billingh. 92. pl. 13. 

4 Com. Dig. 528. 
r Jbid. 

* Stone 123, 124. 

t Stat. 43 Bl. c. 7. . 1 Jae. . 16. £2. 

« There was no /anfuary, in its proper ſenſe, at the time 
of this ſtatute; yet that the words might not prove nugatory, 
they were taken to be meant of places privileged from arreſts. 
By ſerjeant Glynn, recorder of London. Left's Rep. 117. 

vw As either of the Temples, Gray's Inn, Lincoln's Inn, or 
any of the inns of court or chancery ; for all the judges agreed, 
7 Now. 1614, Mich. term, 12 Fac. 1. That the inns of court 
and chancery were privilege and exempted places. Dugd. origg 
Jur. cap. 40. fol. 317. col. 1. 

The lord-keeper and the twelve judges declared the ſame 
under their reſpective hands, 15 Apr. 1630. E. term, 6 Car. 
1. and again, 18 June, 1664, T. term, 16 Car. 2. 


E 2 At 
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where a perſon hath lived and reſided within the 
verge of the court many years together, that 


ſuch 


1 


At the. firſt period above mentioned, wiz. 7 Nov. 1614, 
the following perſons were the judges. 


B. R. 


Edward Cote, lord chief juſtice, 
John Crooke, ſenior judge, 
Sir Jobi Dederidge, ſecond judge, 
and 


Robert Houghton, puiſne judge. 
. 


Henry Hobart, baronet, lord chief jullice, 
Peter N arburton, ſenior judge, 
Sir Humphry Winch, ſecond judge, 
and 


Auguſiine Nichols, puiſne judge. 
Scac. 


Lawrence Tanfield, lord chief baron, 
Edward Bromley, ſenior baron, 
Sir John Sotherton, ſecond baron, 
and 
Themas Ca/ar, puiſne baron. 


At the ſecond period abovementioned, wiz. 15 April, 1630, 


the following perſons had the ſeal, and Or offices, in 
i eftmin/ter-hall, ix. 


In C W 
Thomas lord Coventry, C. S. 


B. R. 


Nichelas Hyde, lord chief juſtice, 
illiam Jones, ſenior judge, 
James Whitlock, ſecond judge, 
and 
George Croke, puiſne judge. 


3 C. B. 
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ſuch reſidence cannot be deemed an act of bank- 
ruptcy ; yet if it comes out in evidence, that 
the 


— 


— _ * 


C. J. 


Thomas Richardſon, lord chief juſlice, 
Richard Hutton, ſenior judge, | b 
Sir Francis Harvey, ſecond judge. 
and = 
Humphry Davenpert, puiſne judge, 


Scac. 


John Walter, lord chief baron, 
John Denham, ſenior baron, 
Sir Thomas Trevor, ſecond baron, 
and 
George Vernon, puiſne baron. 
Dugd. Orig. Jur. cap. 71. fol. 321. 


At the third period abovementioned, wiz. 18 June, 1664, 
the four ſuperior courts were filled as follows, v. 


0 hancery. 
Henry earl of Clarendon, C. 


3. X 


Robert Hyde, lord chief juſtice, 
Sir < Thomas Tauyſden, baronet, ſenior judge, 
Wadham Wyndham, ſecond judge, 
and 


Jobn Kelyng, eſquire, puiſne judge. 
C. B. 
Orlando Bridgman, baronet, lord chief juſtice, 


Thomas Tirrell, ſenior judge, 
Sir & Samuel Brown, ſecond judge, 


an 
John Archer, puiſne judge. 


E 3 


S CAc * 
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the party kept his houſe, denied himſelf, or 
committed any other act of bankruptcy; or that 
he defeated any creditor of his debt, or delayed 
him from recovering it, though theſe ſeveral 
acts be done by him in a privileged place, yet 
they reſpectively amount to clear acts of bank- 
ruptcy in point of law. 


6. Willingly or fraudulently procuring himſelf to 
be arreſted *. 


Suffering himſelf to be arreſted, without juſt 
and lawful cauſe, is likewiſe deemed an attempt 
to defraud his creditors ; and therefore, if he 


225 


Scac. 


Matthew Hale, lord chief baron, 
Edward Atkins, ſenior baron, 
Sir Chriftopher Turner, ſecond baron, 
and 2 
| Richard Rainsford, ome baron. 
Dugd. Orig. Fur. cap. 72. fol. 324. | 


After ſuch reſpeQable authorities at different periods, in 
confirmation of the privilege of the places in queſtion, it 
ſeems almoſt certain, that Holt, lord chief juſtice never ſaid, 
«« that if the king had made a grant to the Temple to privilege 
them from arreſts, ſuch grant was vid; becauſe the Templars 
had no court of - juſtice within themſelves ;*? and his his 
lordſhip is reported to have faid, notwithſtanding the above 
paſſages from Sir William Dugdale to ſupport the exemption 
; contended for, were cited to the court; the autberity, how- 

ever, ſeems ſpurious, for the aſſertion is to be found only in 
one book, though ſuch a cloud. were publiſhed containing 
this chief juſtice's doctrines, opinions, reſolutions, and 
| judgments. See Vor. Bibl. Leg. by Brooke, the authority, 
(if it can be fo called) that aſcribes the above didum re- 
ſpecting the privilege of the Temple from arreſt, is re- 
ported in 3 Salk. 45. by the name of Broan v. Burlace, 
and ſaid to be / determined. Mich. term, 9 Vil. z. 

= otat. FE e. 7. ft 1 Fac. c. 16. .. 2. 

J 2 Black. Com. 478. 


becomes 
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becomes a priſoner in the Fleet or Marſhaljea, 
he will be bankrupt *. Or if he cauſes a volun- 
tary, or feigned * action to be commenced againſt 
him. So, where the party procures himſelf to 
be arreſted upon a ſham debt, that, by the ſtatute 
of Elizabeth, is immediately an act of bankruptcy. 


7. Suffering himſelf to be outlawed “. 


But an outlawry in Ireland does not make one 
bankrupt e, nor an outlawry here, unleſs it be 
with intent to defraud creditors, as it ſeemeth i, or, 
if it be reverſed before the commiſſion iſſues; 


or for default of proclamations after the com- 
miſſion e. 


8. Nelding bimſelf to priſon n. 
This is to be intended a voluntary yieldiag, 


and not when a man is imprifoned for non-pay- 
ment of a fine, or for any refractory carriage ; for 
although the act which cauſeth the imprifonment 
be voluntary, yet the impriſonment itfelf is in- 
voluntary. | | | 


* Com. Dig. 523. 

As at the ſuit of a friendly plaintiff, in order to be turned 
over from one priſon to another; for this being mere ferm, 
the bail never juſtify ; per lord Mansfield. Bur. Rep. 439. 

d Com. Dig. 523. 

© 7 Vin. Abr. 62. 

4 Stat. 13 . c. 7. . 1 Fac. © 15. . 

© Com. Dig. 524. but in the county palatine of Durham 1 
does. Stone 124. Billingh. 94, 95. Goed. 23. N 
' Lev. Rep. 13. Leb. Rep. 11. pl. 235. 2 Sid. 69. 114 
176. 

1 Dig. 524. 
» Stat. 13 N. e. 7 Es 1» £3 
1 Billingh..g5. Gead. 25. 
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B. was arreſted for twenty-eight pounds, and 
though he had money ſufficient to pay the debt, 
yet choſe rather 7o go to priſon, in order, as he 
declared, to force his creditors to come to a com- 
poſition ; and by lord chancellor 7a/bot, this is 
an act of bankruptcy within 1 Fac. though, with- 
out ſuch intent, yielding himſelf to priſon was 
no act of bankruptcy, unleſs he lay there two 
months k. | | 


9. Departing from his dwelling hore l. 


Lord en Mangfeld ſaid, if a trader leaves his 
* houſe, circumſtances may ſhew it was not to 
a—_—- .-- 
This was an action againſt the defendant for 
a falſe return to two fiert facias's, and on evidence 
the caſe appeared to be thus, viz. the plaintiff 
ſent into Eſſex a writ on meſne proceſs, and a 
eri facias againſt one Ward, and both writs were 
delivered to the ſheriff, and Ward was arreſted 
by-virtue of thewrit, about two hours before the 
ſheriff took his goods in execution by means of 
the fieri facias : ſoon after that arreſt, and before 
his goods were taken in execution, he was carried 
to Colcheſter, to the officer's houſe, and deſired 
the officers, that they would not let any one know 
that he was there; and on being told the next 
day, which was Sunday, that Finch, one of his 
creditors, aſked after him, he prayed, for God's 
ſake, don't let him know that I am at your 
houſe ; and upon Finch's coming the next day to 
enquire after him, he then deſired of the officers, 
that Finch might be permitted to ſee him. In 


Was 4 


* 7 Vin. Abr. 61, 62. 
JJ TS EC 4.7; 1.1. 1 Jace © 3h fe 3- 
* Bur. Rep. 484. 
„ about 
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about a weck after, the ſecond fieri facias was 
executed on his goods ; but the ſheriff, ſuppoſ- 
ing that he became bankrupt from his firſt ar- 
reſt on the meſne proceſs, delivered the effects 
to the aſſignees of the commiſſion of bankruptcy 
taken out againſt Hard, and returned aulla bona 
to both the writs of Feri facias. Upon hearing 
the evidence, Eyre, chief juſtice of .the Common 
Pleas, ordered the act of king James 1. c. 15. 
ſect. 2. which deſcribes a bankrupt, to be read, 
and then faid, that between the time of executing 
the two writs of Feri facias, he had been guilty 
of an act of bankruptcy, for that he had with- 
drawn himſelf from the place of his habitation, 
and had abſented ; but ſerjeant Darnell ſaying, 
that that muſt be done with a deſign to defraud 
his creditors ; the chief juſtice told him, his 
very abſenting himſelf was ſufficient evidence of 
the fraud deſigned. Then ſerjeant Eyr? ſaid, it 
mult be a voluntary abſenting of himſelf, and 
not by means of an arreſt; and the chief juſ- 
tice ſaid ſo it was here, for that it appeared 
on evidence, (as indeed it did) that on the 
Monday, after the arreſt, he was diſcharged out 
of cuſtody on the writ of meſne proceſs; and 
from that time he ſecretly withdrew. Therefore 
the chief juſtice told the jury, that as here ap- 
peared not to be any a& of bankruptcy com- 
mitted by Hard until after the time of the firſt 
execution, upon that return they muſt find for 
the plaintiff; and that ſince he had, between the 
time of the two executions, fo behaved him- 
Jelf, as to make himſelf a bankrupt, by which 
the intereſt in his goods was veſted in the af- 
ſignees; they ought, on the laſt return, to find 


for 
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for the defendant, which they did * accord- 
ingly. 

On 28 November, Hall rode out of town, and 
returned in the evening, before which a bailiff 
had been at his ſhop to arreſt him: the next 
morning he ſeat for the bailiff, and told him, 
he went out 1n order to get the term of the 
plaintiff; and now the return of the writ was 

out, if they would take out a new writ he would 
give bail, which was done accordingly. And 
this was held to be an act of bankruptcy within 
1 Fac. 1. c. 15. ſet. 2. which ſpeaks of © de- 
« parting 1 his houſe with intent, and whereby 
ce bis creditors may be defeated or delayed from re- 
« covering their juſt ® aebts.” 
Lord chief juſtice Milles was of opinion, that 
'» .2 perſon's abſconding to avoid an attachment 
upon an award for non-delivery of goods pur- 
ſuant to the award, was not an act of bankruptcy, 
becauſe it was not within the words of the fta- 
tute of 1 Fac. c. 15. ſ. 2. which makes it an act 
of bankruptcy in a perſon to depart from his 
- dwelling-houſe, in order to avoid the payment of 
a juſt and true debt only, and not the delivery of 
$90! for that is a duty only; and lord chancel- 
or ? Hardwicke declared, that he thought the de- 
termination of lord chief juſtice Villes a very 
right one, and that he was very well warranted 
by the words of the ſtatute, in the diſtinction he 
made between ab/condiag to avoid a debt, and ab- 
ſconding to avoid a duty en!y. 


_— 


— — 


n Philips & Peck v. ſheriff of EH, at the fittings in C. P. 
in London, after term, before Eyre, ch. juſt. MS. notes. 

2 Stra. 809. 

Fr. * Rep. 196. pl. 102. 


10. Willing! 
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10. Willingly or fraudulently procuring bis goods, 
money, or chattels, to be attached or ſequeſter- 
ed 3. 


Suffering this to be done by any legal pro- 
ceſs, is another plain and dire& endeavour to 
diſappoint his creditors of their ſecurity ”, 

Bur he is not a bankrupt if his goods are at- 
tached, or ſequeſtered, without his procurement; 
as, upon an attachment out of a court for his 
default, or laches ; fo, if A. has a rectory im- 
propriate, and the tithes are ſequeſtered for not 
repairing the chancel *. 


11. Making any fraudulent grant or conveyance of 
| his lands or chattels *, - 


Every deed to defraud other creditors (but 
thoſe to whom fuch deed is made) is not ſuf- 
ficient to make the party bankrupt ; but if he 
executes any deed, after he begins to be bankrupt, 
it ſhall not bind; but upon ſtat. 1 Jac. 1. which 
makes him a bankrupt, who executes, a fraudu- 
lent deed, it ought not to be a long time before he 
became bankrupt. | 
Making fuch a grant, &c. to a friend, or 
ſecret truſtee, of his tenements or goods, is an 
act of the ſame ſuſpicious nature as the laſt v. 


" WI 


— 


. — 


4 Stat. 1 Fac. c. 15. ſ. 2. 
r 2 Black. Com. 478. 

* Com. Dig. 523. 

* Stat. 1 Fac. c. 15. ſ. 2. See Tr. Ath. Rep. 241. 
Hut. Rep. 42, 43. See 4 Bur. Rep. 2239. in calm. 
v 2 Black, Com. 478. | 


— — 


And. 
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And therefore if he makes a grant or convey- 
ance, fraudulent, within * ſtat. 13 El. c. 5. or 
ſtat. 27 El. c. 4. it makes him bankrupt? ; and 
if he makes a fraudulent grant, Ec. he will be 
bankrupt, though he afterwards appears publicly 
upon the exchange, Sc. 

A conveyance by a trader of his whole ſub- 
ſtance to a particular creditor, himſelf continu- 
ing in poſſeſſion, and acting as viſible owner; 
though the conveyance be made by way of ſecu- 
rity, and for valuable conſideration, is fraudu- 
lent, and a ſpecific act of bankruptcy, within 
the above clauſe *. 

If a bankrupt might convey all to a favourite 
and friendly creditor, juſt before committing an 
act of bankruptcy, the whole power of ſelling his 
effects, calling in his debts, and ſettling his ac- 
compts, mult be in ſuch ſingle and particular 
creditor; he muſt have a right even to the cu- 
ſtody of the books and papers; whereby the 
worſt and moſt dangerous priority would prevail, 
depending merely upon the unjuſt or corrupt 
partiality of the bankrupt 8 
Such preference © is a fraud upon the whole 
bankrupt law; and would defeat the two main 


— 


* See what conveyances are fraudulent within theſe ſtatutes, 
in 2 Cem. Dig. 461, 462. . Je. Rep. 280. 

Y Com. Dig. 525. 

= Com. Dig. 525. but Hut. 42, 43, ſeems contra. 

By lord Mansfield, Bur. Rep. 484. 2 Bur. Rep. 829. 
Bul. Ni. Pri. 40. 

d By lord Mansfield. Bur. Rep. 477. 

© A trader, even before bankruptcy, cannot prefer one or 
more creditor or creditors. to the reſt by a conveyance of his 


whole eſtate and effects. So taid by lord Mansfield. Bur. 
Rep, 484. 2 Bur, Rep. 829. 


objects 


Chap. 1. Aas of Bankruptcy. 57 


objects it has in view; to wit, the management 
of the bankrupt's eſtate, and an equal diſtri- 
bution among his creditors. 

A caſe happened, where a conveyance calcu- 
lated to poſtpone one creditor to the reſt, was 
held an act of bankruptcy. It came on ben 
lord Hardwicke, the late lord chancellor, at Lin- 
coln' a- Inn Hall, 31ſt July, 1755. One Gayner, a 
trader, had made an aſſignment on the 7th of 
June, 1755, of all his effects, goods, ſtock in 
trade, and book debts, (except houſhold goods, 
watches, plate, bills of exchange, inland bills, 
promiſory notes, and caſh then by him) to truſ- 
rees, in truſt to pay themſelves and, all the reſt of 
his creditors, except Ford the petitioner. But 
the truſtees declined to act under this aſſignment. 
He executed another, on the gth of June, 1755, 
wherein the truſtees were to pay themſelves, and 
all the creditors mentioned in a ſchedule z (in 
which ſchedule the petitioner was not included): 
and in this ſecond aſſignment, a large parcel of 
ginger, as well as the things abovementioned, 
were excepted. _ 

Ford inſiſted, that he alone could chuſe aſ- 
ſignees; ſince the other creditors claimed under 
the aſſignment. 

Lord Hardwicke was clear, ce that the execut- 


« ing the deed on the Mp, of June was an act of 


— 


The law gives the management to perſons choſen by the 
creditors, under the direction of commiſſioners, and the con- 
troul of the great ſeal. By lord Mansfield. Bur. Rep. 476. 

© An equal diſtribution among creditors, who equally gave 
a general perſonal credit to the bankrupt, anxiouſly provided 
fer ever ſince the act of 21 Fac. c. 19. By lord Mansfield. 
Bur. Rep. 477. Lord Hardwicke often delivered himſelf to 
the ſame effect. See Tr. 4th. Rep. 183, 229, 233. By the 
legiſlature, 5 Geo. 2. c. 30. ſ. 24. 

2 By lord Mansfield, Bur, Rep. 476. 


« bank- 
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« bankruptcy.” And all that heard his deter- 
mination wete of the ſame opinion : and every 
body concerned acquiefced in it. Whereupon 
the creditors, mentioned in the ſchedule, con- 
ſented to wave all benefit or advantage under 
that aſſignment; and all proved their debts in 
order to receive an equal dividend with Ford : 
and the creditors proceeded to a choice of new 
aſſignees. | 

The framers of this deed executed by Gayner, 
took for granted, © that if it had been a con- 
© yeyance of all his effects, it muſt be? bad; 
and therefore, they colourably h excepted parts. 
But the contrivance did not prevail, even ſo far 
as to bear an argument; or to be thought by any 
body te be worthy of a trial. 

There is a great difference between the con- 
veyance of all, and of a part; a conveyance of a 
part may be public, fair, and honeſt ; as a trader 
may fell, fo he may openly transfer many kinds 
of property, by way of ſecurity. But a convey- 
ance of all, muſt either be fraudulently kept 
| ſecret, or produce an immediate abfolute bank- 
ruptey. e 

It has been argued, © that after a reſolution 
* taken by a trader to commit an act of bank- 
« ruptcy, the trader, ſo refolving to become 
< bankrupt, might lawfully prefer a juft creditor, 
e by conveying part of his effects to ſatisfy that 
< creditor's debt.“ | | 

It is not neceflary to determine that queſtion 
in this caufe ; for here the conveyance is of all : 
and therefore lord i Mansfield would only ſay, that 


> 6 
by 


8 


9 


E By lord Mansfield. Bur. Rep. 484. 2 Bur. Rep. 329. 
By lord Mansfeld. 2 Bur. Rep. 832. 4 Bur. Rep. 2240. 
i Bur. Rep. 477, 478. ; 

: no 
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no ſuch propoſition was yet eſtabliſhed ; much 
leſs in the extent whereto it had been urged ; 
_ he ſaid & afterwards, that a trader might pay 

articular creditor, or he might mortgage a part 

his eſtate or effects (at leaft) to a particular 
credits, provided he delivered poſſeſſion at the 
ſame time: but ! ir never entered into the mind 
of any judge, to ſay, © that a man, in contempla- 
tion of an act of bankruptcy, could fir down 
and diſpoſe of all his effects to the uſe of dif- 
« ferent creditors;” for that would be a fraud 
upon the m as of bankruptcy. 

L. a a trader, being really indebted to V. (in 
about 18401.) ſent for V; told him © he could 
ce not ſtand his ground,” and propofed to ſecure 
him. Accordingly, he executed a general af- 
fignment to VV. of every thing that he had in the 
world : bur after payment of /Y.'s debts, it was 
to be in truſt for L. himſelf, as to the reſidue. 
A defeazance in a ſeparate deed was ſoon after 
executed, making the aſſignment void, upon 
payment of all the money due to JV. (who had 
been concerned with L. in circulating notes, 
many of which were out-ſtanding) : but neither 
the aſſignment nor defeazance particularly liqui- 
dated how much money was due from L. to V. 
The deed of aſſignment recited L.'s being 


85 1 mon urgent and neceſſary bufineſs, 


= 4 th. 


n 


5 Bur. Rep. 484. 2 Bur. Rep. 831. 
1 4 Bur. Rep. 2240. 

= This expreſſion does not ſeem to convey his lordſhip's 
meaning, becauſe, unleſs acts of parliament, and not acts of 
bankruptcy, are underitood, the ſenſe is not in my apprehen- 
fion very clear; in expounding the law, no equivocal words 
ſhould be uſed, nor ſuch as can poſſibly be wreſted to another 
meaning than that intended; I with therefore to read bank- 
rupt laaus, for ads of bankrapecy, in the above paſſage. 

a 2 Buy. Rep. 827. 4 


* 
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© to leave London; and that he could not raiſe 
“ money ſoon enough to anſwer all the demands 
ce that V. had upon him.” There was no coun- 
ter part of this deed; and the original remained 
in the keeping of L. the aſſignor. No poſſeſ- 
ſion was delivered: only L. gave a letter of at- 
torney to B. his own clerk (a perſon privy to 
the whole, ) to collect, receive, diſpoſe, &c. the 
goods {till continuing in L's houſe. No notice 
was given to L. 's debtors. It was reſolved by the 
court of King's Bench, that this deed alone was 
itſelf an act of bankruptcy. That it was within 
21 Jac. c. 19. ſ. 2. and, if permitted, would de- 
feat the whole ſyſtem of the bankrupt b laws. 
That the circumſtances confirmed this : parti- 
cularly, there being no. viſible change of poſ- 
ſeſſion, a ſecret tranſaction, no e notice, &c. 

Every transfer of property, by an inſolvent 
debtor, to one not a creditor, though for valu- 
able conſideration, unleſs in truſt for creditors, 
is an act of bankruptcy, within this clauſe of 
the ſtatute. 

A. being a creditor of F. and Co. gives far- 
ther credit for a ſum of money which he bor- 
rowed for the ſupport of the ſhop, and which 
was to be replaced in fix days, being lent dur- 
ing the holidays. Before the time fixed, and 
_ ewithout demand, F. fits up all night, and writes 
the following letter à to A. the creditor, © Mr. 
F. conceiving that the money lodged with him 
was a ſum about which, perhaps, even ſome 
Pains had been taken to place it there, and that 
diſputes might ariſe, gives that preference to 
Mr. (A.) which he thinks undoubtedly his due. 


* 


» By lord Mansfeld. Bur. Rep. 467. 2 Bur. Rep. $29. 
e By lord Mansfield. 2 Bur. Rep. 830. 
4 Lofft's Rep. 485. n. 


4 Derkg- 
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DETERMINED that if the preference had been by 
deed, though f honeſt and meritorious *, would, 
under the circumſtances of the above h caſe, 
have been itſelf an a& of bankruptcy in F, 
being done in immediate contemplation. of an 
act of bankruptcy to be committed by the doer, 
and done with a deſign to deprive the other 
creditors of that benefit of an equal * diſtribution 
of all the bankrupt's effects to which the law 
intitled | them. | | 

A trader being 1n inſolvent circumſtances, in 
conſideration of a loan of money, without inte- 
reſt, aſſigns one third * part of all his effects to 


— I. 


— — — OO _— — —_— nd 


e Lofft's Rep. 437. 

Court of Common Pleas, upon a fimilar occaſion, ſaid, 
that although this might be a hard cafe upon a bord fide ere- 
ditor, yet the giving ſuch a preference is a fraud upon all 
the laws concerning bankrupts, and that there is no caſe 
in which ſuch a preference was allowed. 3 Vi. Rep. C. B. 
48. See Loft's Rep. 478, 488. 

s Lefſt's Rep. 488. | 

® But had the preference been a tranſaction in the regular 
courſe of payment in trade, or upon being threatned with 
legal diligence, or upon being ſued by a creditor ; and 
there is no colluſion ; the advantage is fair, and what a deb- 
for might do, without having any bankruptcy in view. 4 
Bur. Rep. 2240. Lofit's Rep. 487. 

i Being made by a trader, at a time when he was inſolvent, 
and plainly had an act of bankruptcy in contemplation, it is 
partial and unjuſt to all the other creditors ; fo ſaid by the 
court of Common Pleas on a like caſe. 3 W:{/. Rep. 48, 49. 

& All the laws concerning bankrupts proceed upon equa- 
lity, and ſay, that all the creditors ſhall come in pari paſſu; 
the ſame ſpirit of equality ought to warm the courts of ju- 
thce, which warmed the legiſlature when they made the bank- 
rupt laws; ſo ſaid by the court of Common Pleas. 3 Will. 
Rep. 48. See Lotf”'s Rep. 475, 478. | 

Lofft's Rep. 487. 

„Lord chief juſtice }:lmet ſaid, he knew his opinien and 
of the reſt of the judges, viz. that there being part only aſſigned, 
would have made no difference in the caſe. L's Rep. 


475- 
F | the 
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the lender, and within two days after executing 
the deed, the bankrupt abſconds; the court of 
Common Pleas declared, that if they ſhould let 
this deed ſtand, 1t would tear up the whole 
bankrupt laws by the roots; and therefore de- 
clared it not only e void, as againſt creditors, 
but ? alſo an act of bankruptcy, though 1t was 
an aſſignment of art q only. 


12. Obtaining any protection ( otherwiſe than being 
lawfully protected by privilege of parliament *, 


Procuring any protection, not being himſelf 
privileged by parliament, in order to ſcreen his 
perſon from arreſts, is alſo an endeavour to elude 
the juſtice of the laws. 

But if any one be protected as the king's ſer- 
vant, it does not make him bankrupt *. 

No » merchant or trader whatſoever, within 
the deſcription of the ſtatutes againſt bankrupts, 
who ſhall put himſelf into the ſervice of an am- 
baſſador, or public miniſter, ſhall have __ pri- 
vilege =, 

It ſeems, therefore, that a perſon's » procur- 
curing himſelf the protection of an ambaſſador, 


* tw ——_— 
— — 
_ As 


© See Loft's Rep: 487: 

P 3 Will. Rep. 48. 

* Left's Rep. 488. 
ee. 19. fl . 

* 2 Black. Com. 478. 

t Reſolved in Skzn. 21. pl. 21. 

u Lord chancellor Talbot ſaid, that the exception of per- 
"Ie trading relates only to the ſervants of ambaſfadors, the 
parliament never imagining that the miniſters themſelves 
would trade. Caf. temp. Talb. 282. Modern obſervation 
might, perhaps, point out inſtances of ambaſſadors not only 
trading, but trading iilicitly, to the utmoſt extent of the word. 
Stat. 7 An. c. 12. ſ. 5. 

Y That is one who is otherwiſe liable to a commiſfion, as to 
the quantity and nature of the demand and trading. 


OT 
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or public miniſter, is an act of bankruptcy, 
within the above clauſe of ſtat. 21 Fac. as it 
defeats or delays creditors, or tends ſo to do. 


13. Preferring unto his majeſty, or unio any of the 
king's courts, any petition or bill againſt his cre- 
ditors, or any of them, thereby defiring or en- 
deavouring to compel them to accept leſs than their 
Juſt and principal debts, or to procure longer 
[more] days of payment, than was given at the 
time of their original contracts *, 


Theſe are an acknowledgment either of his 
poverty or his knavery . 

But if the creditors, upon requeſt, enlarge 
the time for payment, it does not make the party 
bankrupt e. 

But theſe ſort of petitions or bills will * not 
now lie. 


14. Being arreſted for debt, after bis arreſt, lying 
in priſon two months upon that, or any ether ar- 
reſt or detenſion for debt +. 


The inability to find bail, in order to obtain 
his liberty, argues h a ſtrong deficiency in his 
credit, owing either to his ſuſpected poverty, or 
ill character; and his i neglect to do it, if able, 
can ariſe only from a fraudulent intention; in 
either of which caſes it is high time for his ere- 


—_——— 
ra ts = Ta . „* * G— ꝶ——ꝛ 


Stat. 21 Jac. e. 19. f. 2. 

4 2 Black. Com. 478. 

Com. Dig. 524. 

f By lord keeper Jefferies. Vern. 153. 

4 Stat. 1 Jac. c. 15. ſ. 2. 21 Fac. c. 19. ſ. 2. 


> So ſaid by Mr. Juſtice Wilmer, (late L. C. J. C. B.) 
2 Bur. Rep. 819. 


i 2 Black. Com. 478, 479. 
2 ditors 
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ditors to look to themſelves, and compel a di- 
ſtribution of his effects. 

. Billinghurſt & ſeems to be of opinion, that if a 
perſon lies in priſon two months on an arreſt up- 
on a bond before the day of payment, in order to 
_ oblige him to find ſureties, according to the 
cuſtom of! Londen, that he will have commirted 
the att of bankruptcy ſpecified in this clauſe of 
the ſtar. of 21 Fac. But Mr. Serjeant m Good- 
inge ſeems n doubtful, for (ſays he) though it be 
debitum in præſenti, and ſo a releaſe of a?! debts, 
will, bar it, yet it is not properly a debt within 
the words or intent of the ſtatute, for that muſt 
be ſuch a debt, for which a cauſe of action is 
given, and there can be no cauſe of action pro- 

perly, till the forfeiture; for the ? obligation 
is guided by the condition, and the cuſtom of 
TLondon will not help it; for the caſtom is not that 
the party ſhall be arreſted for payment of the 
money, but to find better ſureties; and the ſta- 


rute only intends detention in priſon for a juſt 4 
debt, really due. 


— — — — 


x ſudges reſolutions on the bankrupt ſtatutes, 96. 

U Veatr. 29. 8 Rep. 126. a. Hob. 86. 

m Law againſt bankrupts, 26. 

= And therefore the ſerjeant ſubmits his reaſons to the 
judicious reader. 

© Cre. Fac. zoo. pl. 4. 

P Lord Hardavicke, on another occaſion, ſaid, the penalty 
in an obligation was debitum in preſenti, and the condition 
only ſuſpended it, fo that it was looked upon as a debt from 

the time of the execution of the bond. Tr. Atk. Rep. 114. 

4 The ſerjeant conceives the meaning of this to be for 
debt originally ; and not debt by reaſon of a fine impoſed, 
&e. for the ſtatute hath reſpe& to creditors either by way of 
contract, exchanging, buying, &c. and not fines or amercia- 
ments, &c. which no way reſpect trade. Good. 25. and 
Billinghurft ſeems to think that a fine judicially impoſed for 
ſome contempt, is not within the meaning of the acts, which 
were made for the relief of creditors only, who had intruſted 
the party offending. Billingh. 9 

| We 
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We entirely agree with the ſerjeant, and fur- 
ther, that the cuſtoms of the city of London can- 
not be taken notice of, even by the ſuperior 
courts at Weſtminſter judicially, unleſs they be * 
certified by the recorder ore tenus; much leſs 
then can the commiſſioners of bankrupts take 
notice of them without ſuch certificate. | 
Lord s Talbot (after mentioning the * laws 
whereby perſons having bills, bonds, promiſſory 
notes, or other perſonal ſecurity for their money 
payable at a future day, are enabled to prove 
their debts under commiſſions of bankrupt, and 
alſo to petition for, or join in petitioning for, 
the fame) was of opinion, that the debtor's de- 
nying himſelf to ſuch perſons was not an act of 
bankruptcy; 1t muſt be in order to defeat or de- 
lay creditors of their debts, which could not be 


here, becauſe ſuch perſons had then no debt due 10 
demand. 


1 


r The judges in Neſminſter-hall cannot take notice of the 
cuſtoms of the city, unleſs certified. So ſaid by Mr. Juſtice 
Deniſon, on his delivering the opinion of the court, in the 
cauſe of Harriſon, chamberlain of London, v. Alexander, one, 
&c. 180. Thoſe proceedings are well worth the peruſal of 
every gentleman in the profeſſion, for the arguments are 
accurately and judiciouſly taken; but the opinion of Mr. 
Juſtice Deniſos ſeems to admit of ſome degree of limitation, 
for the diſtinction laid down is this: If a judgment be given 
in London, and it comes into the King's Bench, that court 
ought to take notice of the cuſtoms of London, becauſe in the 
city courts, it is not neceſſary to alledge the cuſtoms, and 
therefore if the court of Kizg's Bench did not take notice of 
them, they would reverſe a judgment without reaſon. But 
if a cuſtom be in another place than Londen, the King's Bench 
will not take notice of it, in the original action in their 
court, unleſs it be alledged. Rol. Rep. 106. See 2 Str. 

1187. Ferteſc. Rep. 347. 3 Tr. Att. Rep. 44. pl. 18. 
27 Vin. Abr. 61. pl. 14. See Tr. Atk. Rep. 199. pl. 102. 
© Stat. 7 Geo. c. 31. 5 Geo. 2. c. 30. ſ. 22. 
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If a ſtatute trader owes me twenty (or ten) 
pounds, and be arreſted for it, and lie in priſon 
two months, this makes him bankrupt, which 
the u ſerjeant thinks is durus ſermo. 

Where bail 1s really put in, the bankruptcy 
only relates to the time of x ſurrender, the moſt 
ſubſtantial trader is liable to be arreſted, and 
the mere being arreſted is no preſumption of inſol- 
vency; the preſumption ariſes from his lying in 
priſon two, months, without being able 7 9 

| TI bail, 


— . 
- _—_— 


— 


Good. 25. | 
* A. being arreſted, puts in bail, afterwards he ſurrenders 
in diſcharge of his bail, and lies above two months in pri- 
ſon, he is bankrupt only from the time of his ſurrender, not 
from the time of his arreſt. Reſolved unanimouſly ; Tribe v. 
Webber, Hil. 17 Geo. 2. See S. P. in Bur. Rep. 438. 2 Bur. 
Rep. 81353. Bul. Tri. at Ni. Pri. 37. The beſt man upon the 
Exchange may be arreſted and put in bail, and afterwards be- 
come poor, and ſo be forced to ſurrender himſelf to fave his 
bail, and it would be hard to conſtrue him a bankrupt from 
the firſt arreſt, when he was able. 2 Show. Rep. 254. 
I Lying in priſon two lunar months, makes the party 
bankrupt from che firit arreſt, and although the commiſſion 
was taken out before the two months were expired, yet he 
appearing to be bankrupt by relation to a time before the 
ſuing it out, it was held ſufficient. Adjudged by L. C. J. 
Raymond. Beawes's Lex Mercat. rediviv. 489. In prohibi. 
tion for tythes, &c. upon ſuggeſtion de modo decimandi, and 
the ſuggeſtion not proved within fix 2oNTHS, as the ſtatute 
of 2 Zdaw. 6. c. 13. requires, as was ſuppoſed by Hide, be- 
cauſe the prohibition was granted 6 May, and the ſuggeſtion 
proved 22 Oct.; but it was ruled well proved, becauſe the 
tix MoNTHs ſhall be taken for half a year, and in this caſe 
the proof was offered the laſ day of the ſix months, computing 
ewwenty-eight days to the menth; but as it was Sunday, the 
Judges refuſed to admit it, but reckoned the next day, and 
good. Clea's caſe, H. 2 Car. 1. C. P. Litl. Rep. 19. Lord 
Hardwicke ſaid, that the word ©* months, in an att of parlia. 
ment, mean lunar.“ 3 Tr. Ask. Rep. 346. The late Mr, 
Juſtice Blaclſtone ſays, that a month in law is a lznar month, or 
28 days, unleſs otherwiſe expreſſed, not only becauſe it is al- 
: . | ways 
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bail, is a very ſtrong one; bailing in order to 
turn the defendant over from one cuſtody to 
another is mere form; the bail never * juſtify ; 
and upon caſes of ſuperſeding actions by reaſon 
of the plaintiff's not proceeding upon them 
within two terms, being merely turned over 
from one cuſtody to another, is always con- 
ſidered as a continuance of the ſame impriſon- 
ment, and the bankruptcy has relation to the 
firſt 4 arreſt. 

This act of bankruptcy ſeems ſubſervient to 
very bad purpoſes, as for inftance : 

Suppoſe a man of an iniquitous diſpoſition 
forms a ſcheme of getting into his poſſeſſion the 
eſtate and effects of a third perſon ; he makes a 
falſe affidavit of a conſiderable debt, and pro- 
cures the defendant to be arreſted on a writ, 
returnable the laſt return of Trinity term; he 
contrives that the party (who, innocent and ig- 
norant of the proceedings, is eaſily laid hold of) 
be taken ſo ſhort a time before the return of the 
writ, that he is not able to ſettle his accounts, 
and convince his friends of the injuſtice of the 
demand, ſo as to put in bail to the ſheriff, be- 
fore all the ſuperior courts at VMeſiminſter are up 
for the vacation. Being thus precluded, there- 
fore, of juſtifying his bail in court, the plainriff's 


_ 


ways one uniform period, but becauſe it falls naturally into 
a quarterly diviſion by weeks. 2 Black, Com. 141. 4to. 
edit. Another ingenious writer aſſigns another reafon, Why. 
in caſes of puniſhment by umpriſonment, the computation 
ſhould be by lunar months; namely, the favour which is 
always to be ſhewn to liberty, where the terms are ambi- 
guous and doubtful. Dougi. Hiſt. controv. Elect. 293. n. o 
= By lord Mansfield. Bur. Rep. 439. | | 

4 By lord Mansfield. Bur. Rep. 439, 440. By L. C. J. 
Filmat. 2 Bur. Rep. 819. Bal. Ni. Pri. 39. 6. P 


* 
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attorney refuſes (which he may do) to accept 
a juſtification thereof at a judge's chambers ; 
by this means the defendant is compelled to 
lie in priſon till the next Michaelmas term; 
in the interim (two months having elapſed) 
the defendant has committed an act of bank- 
ruptcy, by lying in priſon two months, The 
perjured plaintiff becomes now the perjured 
petitioning creditor, and, in order to carry on 
this horrid ſcheme, we preſume he will nor find 
it difficult to provide one more perſon, as infa- 
mous as himſelf, to ſwear to the trading, and 
the act of bankruptcy; and, that he may have 
immediate poſſeſſion of the unfortunate perſon's 
all, an aſſignment is executed to him at the firſt 
meeting, which is always a private one; and in 
order more ſecurely and effectually to complete 
his villainy, the commiſſion may be opened on a 
Tueſday, whereby it cannot be publickly known, 
till Saturday or Monday perhaps; thus the pre- 
tended creditor has a week to confiſcate the ef- 
fects: and where do you think to find any of the 
parties criminally concerned, by the time a pro- 
ſecution can be commenced? 

In order to remedy this inconvenience, let a 
law paſs, that a compulſive. act of bankruptcy 
ſhall not for the future be deemed a valid one, 
and that the defendant, inſtead of juſtifying his 
bail in court, (where it cannot be done in time) 
ſhall be at liberty, within two months after the 


—_— 


— 


* 


8 


© If the commiſßoners would inſiſt on the trading, the act 
of bankruptcy, and the petitioning creditor's debt, being 
proved by hre different perſons, it would be a great means 
towards, if not totally prevent theſe iniquitous proceedings; 
and we apprehend the commiſſioners would be juſtified in 10 
doing, becauſe it is laid down, that the creditor of a bankrupt 
is no legal witneſs. See 12 Vin. Abr. 11. pl. 28. But quzre 


whether this muſt not be underſtood on a trial at law only. 
5 o 24 > "* | 


return 
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return of the writ f, to enter into a bond in ſuch 
ſum and with two ſuch ſufficient ſureties as any 
of the judges. of that court, out of which the 
writ iſſues, ſhall approve of, to pay the debt 
and coſts when legally recovered ; and that in 
caſe the defendant ſhall negle& to enter into the 
bond, within the time aforeſaid, that ſuch neglect 
ſhall be an act of bankruptcy, and ſhall relate (as 
in other caſes) to the time of the firſt arreſt ; by 
this means a juſt debt will be ſecured, and an 
unjuſt one detected. 

If the act of bankruptcy is lying two months 
in gaol, he is bankrupt from the s firſt day by 
relation, ſo as to ſet aſide all intermediate tranſ- 
actions. | 


15. Being arreſted for one hundred pounds or more, 


of juſt debt, after ſuch arreſt, eſcaping out of pri- 
ſon b. 


No man would break priſon, that was able 
and deſirous to procure bail, which brings it 
within the reaſon of the laſt caſe i. 

Lord Mansfeld held that a perſon's being per- 
mitted, at his own deſire, to go out of the 
county in which he was arreſted, was not ſuch 
an eſcape, as that he ſhould be thereby ren- 
dered a bankrupt and a criminal; for the act 
— intended ſuch an eſcape made by a pri- 
ſoner, as ſhewed that he meant to run away, 
and thereby defeat his creditors; but that this 
was not ſuch an eſcape, and that certainly a man 
ſhould not be made a criminal, where he had not 


— 
_— 


- 
—— 


8 2 * 


f See ſtat, 4 Geo. 3. c. 33. 

s Com. Dig. 67. See Tr. Ath, Rep. 260. 
Stat. 21 Jac. e. 19. 6 3 
J 2 Black. Com, 479: 


the 


70 Declaration of Bankruptcy. Chap. 1. 


the leaſt criminal intention to difobey any law 
whatſoever. That it was no * eſcape at all in the 
ſenſe of the act of | parliament; for he remained 
ſubſtantially in cuſtody, notwithſtanding his be- 
ing carried into another ® county. Hy 


16. Paying to the petitioning ® creditor, or deliver- 
ing to him goods or ſecurity for his debt, whereby 
be ſhall privately have more in the pound, than 
the other creditors o. | | 


Nothing can explain this a& of bankruptcy 
better than the legiſlature has, in the preamble 
of the above clauſe of the ſtatute ; the words 
are : | 


. 


* 


* Wilmot (L. C. J. C. B.) laid it down, that the act which 
renders a bankrupt a criminal, muſt mean an eſcape againſt 
the conſent of the ſheriff; a running away, and breaking his 
priſon. Bur. Rep. 440. It is obſervable, that even L. C. 
J. Vilnot cites the clauſe of a ſtatute, as a ſubſiſting law, 
which had then been repealed near 50 years before; for lord 
chancellor Hardwwicke ſaid, that one of the deſcriptions to con- 
flitute a bankruptcy, was ſuing out an original writ, &c. 
another, an arreſt, and procuring common or hired bail, Sc. 
that theſe being found inconvenient, gave riſe to the clauſe of 
10 An. c. 15. See © What acts of oankruptcy are repeal- 
n 3 

44. 1. 2. 

m Bur. Rep. 439. | 

* And the receipt of ſuch goods or other ſatisfaction, ſhall 
be a forfeiture as well of his whole debt, as of the whole he 
ſhall have received, and the ſame ſhall be paid back and de- 
livered up, or the full value thereof, to be divided amongſt 
the other creditors; and ſuch commiſſion ſhall be faperſettes; 
and it ſhall be lawful for the lord chancellor to award to any 
creditor petitioning, another commiſſion. Stat. 5 Geo. 2, 
c. 30. 7. 24. This proviſion was to prevent knaviſ com- 
binations between the creditors and bankrupt, in order to 
obtain the benefit of a commiſſion, 2 Black. Com. 480. 

9 Stat. 5 Geo. 2. c. 30. ſ. 4. 


* 


% Whereas 


Chap. 1. Acts of Baukruptqy. 71 

c Whereas commiſſions of bankrupt are fre- 
quently taken out by perſons, who, by means 
of ſuch commiſſions, (on a commiſſion propoſed 
by the bankrupts) and on promiſe not to exe- 
cute the ſame, prevail with and extort from the 
bankrupt their whole debts, or much greater 

art thereof than ſuch bankrupts pay to their 
Maker] creditors, or otherwiſe get from ſuch 
banknupts goods, or other rea! or perſonal fecu- 
rity, which is contrary to the true intent and 
meaning of the ſeveral ſtatutes made concerning 
bankrupts, which faid ſtatutes intend, that all 
fuch bankrupt's creditors ſhall be on an equal 
foot, and not one preferred before another, or 
paid more than another, in reſpect of his or her 
debt ?.” 


17. Neglectiug to make ſatisfation for any juſt 
debt to the amount of one hundred pounds, within 
t2wo months after ſervice of legal proceſs, for fuch 
debt, upon any grader having privilege of par- 
lament 1. 


Hear the legiſlature's reaſons for declaring this 
to be an act of bankruptcy, viz. © Tor ſupport 
the honour and dignity of parliament, and good 
Faith and credit in commercial dealings, which re- 
quire that in caſes of bankruptcy the laws ſhould 
have their due courſe, and that no merchants, 
bankers, brokers, factors, ſcriveners, or traders, 
within the deſcription of the ſtatutes relating to 
bankrupts, having privilege of parliament, in 
caſe of aua inſolvency, ſhould, by any privilege 


2 — 


— 


7 Preamble to Stat. 5 Geo. 2. c. 30. ſ. 24. 
1 Stat, 4 Geo. 3. c. 33. f. 4. 
7 The declaration of parliament in the preamble to Stat. 
4 Geo. 3. c. 33-17. 1. This act was penned and brought into 
the houſe by the late Randal N ilbrabam, Eig. 


4 Wat- 
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whatever, be exempted from doing equal juſtice to 
all their creditors.“ 

But in order to make this a perfect and com 
plete act of bankruptcy, it is neceſſary for a 
creditor * to make and file on record, in one of 
the courts at Weſtminſter, an affidavit that the 
debt is juſtly due to him, and that his debtor, 
as he verily believes, is a merchant, &c. within 


the deſcription of the ſtatutes relative to bank- 
rupts *. 


3. Evidence of atts of PankrUptcy. 


A man cannot be an evidence to prove an act or 
bankruptcy committed by himſelf »; but may be 
admitted to give evidence as to the time * of the 
act of bankruptcy ?, his confeſſion to a third per- 
ſon, that he had gone out of the way, to avoid 
being arreſted, 1s evidence *. 

A creditor of the party is no legal“ witneſs to 
prove either the act of bankruptcy or the trad- 


ing; but this muſt be underſtood on a trial at 
law onl). 


* 8 —— K 


* For the ſufficiency of his demand for this purpoſe, ſee 
debt of the petitioning creditor.” fol. 74. 

Stat. 4 Greg. 3. e, 33. ſ. 1. 
u So ſaid by lord Hardicke, ch. juſt. in Evans v. Gould. 
Hil. 8 Geo. 2. 2 Stra. 829. 12 Vin. Abr. 11. pl. 28. S. P. 
Bul. Tri. at Ni. Pri, 38. S. C. S. P. in totidem . Caſ. 
temp. Hardw. 267. 5 Geo. 2. c. 30. 

* So a verdict upon an iſſue directed out of Sn, to 
which only one of the defendants was party, may be re- 
ceived againſt all the defendants, to prove the time of the 
7 of bankruptcy. Leyfold v. Banſcreft. By lord Raymond, 
i 3 8. C. & 8. P. in Bul. Tri. at Ni. Pri. 38. in totidem 

ret, 


Y By lord Rejncnd, ch. juſt. 12 Vin. Abr. 28. 
* Evers v. Gould, 


A2 See in fol. 68, n. | | 
4. What 
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PA What acts of bankruptcy are repealed. 


The following © acts of bankruptcy are f re- 
pealed, viz. being indebted in 1001. or more, 
and not paying or compounding for the ſame, 
within s ſix months next after the fame grew due, 
and the debtor arreſted for the ſame, or within 
{ix months after an original writ ſued out to re- 
cover the ſaid debt, and notice thereof given to 
the party or left for him in writing, &c. at his 
houſe or laſt place of abode ; or being arreſted 


— — 


—— 
— —_ 


e They were acts of bankruptcy by ſtat. 21 Jac. c. 19. 

f By ſtat. 10 An. c. 15. ſ. 1. Becauſe it had been found 
by experience (ſays the preamble to this ſtatute)” that many 
and great miſchiefs and inconveniencies had happened, eſpe- 
cially of late, to trade and credit in general, by reaſon of the 
ſaid deſcriptions of a bankrupt. Lord Hardawicke doubted, 
whether this ſtatute intended any more than to repeal ſome 
part of the ſtatute of 21 Jac. which conſtituted an act of 
bankruptcy ; and not the deſcription of the trade or occu- 
pation of the perſon againſt whom the commiſſion 1flued 
and that as all the bankrupt acts had the deſcription of uſing 
the trade of merchandize, and ſeeking his living by buying 
and ſelling, if the conſtruction that Stat. 10 An. repealed the 
deſeription of the trade of the party, ſhould prevail, the de- 
ſcription of a bankrupt, by the expreſſion of buying and 
ſelling, was as much repealed as the other. Conſider (con- 
tinued lord Hardwwicke) how much is recited by this ſtatute, 
not the whole deſcription of a bankrupt, or the general or 
common qualifications of the perſon of a bankrupt, or his 
buying and felling, &c. If ſuch a conſtruction was right, 
then all the other acts of parliament would be repealed. It is 
only particular act of bankruptcy, which are made void, and 
not the qualification of the perſon ; and he had no doubt him- 
ſelf, but that the conſtruction he had put upon this repealing 
ſtatute, was the proper and only ſafe conſtruction. Tr. Atk. 
Rep. 142. 

This act of bankruptcy is now revived again, as to 
members of parliament, except only that it is zo and not fix 
months, and that the writ mutt be ſerved perſonally, and not 

left at the party's houſe. Sec ſtat. 4 Geo. 3. c. 43. 


for 
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for 100. or more of juſt debts, at any time 
after fuch arreſt, procuring his enlargement by 
putting in common or hired b bail. 


3. The debt of petitioning i creditor, 


No commiſſion of bankrupt (to prevent the 
taking them out © maliciouſly) ſhalt iſſue, unleſs 
the ſingle debt of one creditor, or of more per- 
ſons, being partners, petitioning for the ſame, 
amounts to one hundred pounds, or unleſs the 
debt of two creditors petitioning amount to one 
hundred and fifty pounds ; or unleſs the debt 
of more creditors petitioning amount to two hun- 
dred pounds ; and the creditors petitioning ſhall, 
before the ſame be granted, make affidavit, or 
folemn affirmation, before one of the maſters in 
Chancery, of the truth of their debts l. | 

The law does not look upon perſons, whoſe 
debts amount to leſs, to be traders conſiderable 
enough either to enjoy the benefit of the ſtatutes 
themſelves, or to intitle the creditors, for the 
benefit of public commerce, to demand the diſ- 
tribution of their effects ®, 


Es 


b It is obſervable, that even lord chief juftice Nilmet cited 
this elauſe in the court of King's Bench, fo late as Hilary 
term, 31 Geo. 2. (Bur. Rep. 440.) when it had then been 
repealed near ffty years. | 

i Lord Hardevicke ſaid, that a creditor was not to take 
out a commiſſion againſt a debtor, unleſs it was upon a plain 
and expreſs act of bankruptcy, Tr. Art. Rep. 139. pl. $0. 
and that he had not the ſame election as a common creditor, 
for, by the very petition, he hath made his election. Tr. Att. 
Rep. 83. and that if he was to proceed at law, it would ſu- 
perſede the commiſſion. Tr. Ati. Rep. 154. pl. 93. | 

* Preamble to Stat. 5 Geo. 2. c. 30. ſ. 23. 2 Black, Com. 
480. 

1 Stat. 5 Geo. 2. e. 30. ſ. 23. 
6, 2 Black. Com. 475 


As 
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As this debt is one of the principal grounds 
and ſupports of the commiſſion, a minute inveſ- 
tigation of it ſeems abſolutely neceſſary, eſpeci- 
ally fince the moſt * eminent lawyers (whether 
conſidered ſuch. from their high offices in Weſt- 
minſter-hall, or from the great character they 
bore, on account of their integrity and abilities 
in the profeſſion, as well as among the people 
at large) have ananimouſſy adopted an erroneous 
opinion on the ſubject; ariſing, it is preſumed, 
from their not having duly attended to the diſ- 
tinction between a creditor petitioning for a com- 
2ni/ion, and a creditor ſeeking relief under it; this 
inattention alſo miſled the late lord chancellor 
Apſiey, and many of his commiſſioners, reſpect- 

ing this matter. | 

The diſtinction alluded to is, that the affida- 
vit of the 1 creditor being of courſe, is 
therefore never refuſed ; and though the debt 
muſt amount to ſtatutable ſpecific ſums or up- 
wards, the ſame need not be contracted before 
the bankruptcy, nor preciſely aſcertained, nor 
he—confaderarion of it ſet forth; no examins 
ation of this creditor, nor any inquiry into the 
confideration of his debt, was ever intended ; no 

ſecurities are exhibited or even called for ; be- 
cauſe, as the commiſſion depends, ſo likewiſe 
does the — of the commiſſioners, on this 
proof, and therefore it would be to the laſt de- 
Tee abſurd in them in particular to impeach it: 
his afidavit always contains the creditor's be- 
lief, that the party is become bankrupt; it is 


oo 


land 


* 


* Viz. Lord chancellor Macclesfield, ſee P. Wil. Rep. 783. 
Lord chief juſtice Raymond, 2 Stra. 744. Lord chancellor 
Talbet ; Caf. temp. Talb. 243, 244. Lord chanc. Hard- 
wicke, Tr. Atk. Rep. 73. pl. 27. Id. 126. pl. 70. and lord 
chief juſtice Willes. 2 Hill. Rep. 135, 
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taken by one of the maſters in Chancery before the 
commiſſion iſſues, and being one of the principal 
grounds of it, therefore this creditor executes a 
bond to the great ſeal, that he will ſupport the 
commiſſion; the commiſſioners only exbibit a copy 
of this affidavit, for the original is always filed in 
the bankrupt office with the bond; but I own I 
do not ſee any reaſon for the copy being exhi- 
bited, becauſe, as the commiſſion itſelf is always 

oduced to the commiſſioners, which is their 
tole authority for acting; the great ſeal, and not 
the commiſſioners, 1s to take care that the com- 
miſſion iſſues legally; they might with equal 
propriety, as I apprehend, exhibit the petition 
and bond: further, the petitioning o creditor 
determines his election, as to proceeding at law, 
againit the bankrupt, by taking out the com- 
miſſion, and cannot ſue him, though for a debr 
giftin# from what he had proved under the com- 
miſſion ; becauſe ſuch election would ſuperſede 
the commiſſion, which would injure thoſe cre- 
ditors who had proved debts under it. Laſtly ; 
2 ſufficient debt of any credttor of the bankrupt, 
will ſupport the proceedings on a trial at law, 
in reſpect of this debt; which ſeems to ſhew, 


that the affidavit of the petitioning creditor is 


intended only and ſolely to ſupport the com- 
miſſion and the commiſſioners authority, in the 
firſt inftance of theſe proceedings, 'and until 
they are legally affected by a ſolemn trial in a 


ſuperior tribunal. 


BUT WHEN a creditor comes for relief 
under - the commiſſion, his depoſition is not of 


courſe, and therefore is oftentimes refuſed ; the 
debt to be proved before the commiſſioners 


need not be contracted before the bankruptcy, 


v 6 Com. Dig. 78, 79. See Tr. Ah. Rep. 153, 184. | 
though 
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though it muſt deere the date and ſuing forth 
of the commiſſion ; nor nced it amount to an 
ſtatutable ſen, but the ſame mult be preciſely 
aſcertained, and the conſideration ſet forth; a 
ſtrict examination of the ereditor in this capacity 
is made, and a ſimilar inquiry into the conſider- 
ation of his debt, in order that the commil- 
ſioners may prevent, as much as in them lies, 
his receiving any part of the bankrupt eſtate, 
in caſe he does not ſatisfy them, that he is juſtly 
intitled to relief under the commiſſion; ard all 
ſecurities muſt be produced and exhibited; the 
depefitien never notices the act of bankruptcy; 
the commiſſioners, and they only, can take the 
depcſition of a debt; but they are not authorized 
to receive the proof of any debt, till after the 
party is declared bankrupt, nor at any place 
but Gz:/dball, nor even there, till after a previous 
advertiſement in the Gazette, which cannot be 
inſerted till after their declaration of the d antruptœ, 
and this they are authorized to do, ſolely by vir- 
tue of the commiſſion, and that is principally 
grounded on the affidavit of the petitioning cre- 
ditor ; this? creditor, (not the petitioning crediter) 
though he has brought an action, and alſo proved 
his debt under the commiſſion, and, being the 
majority in value, choſen himſelf aſſignee, "may, 
even after 4 two divn 28 declared, on refund- 
ing what he has rece:ved, ſtill make his election, 
and proceed at law, ag. rſt the banlru wt; ard 
though he has him in exccuticn for one debt, 
yet ke may prove a diſtinct - debt againt him 


* 


—— 


Þ 6 Com. Dig. 68. See Tr. Ath. Rep. 109, 221. 
: 5 Cem. Dig. 79. See Tr. All. Rep. 219. 
r A ;erion may prove a debt in right of his wife, and yet 
bring an acticn tor a debt due to hin fl If, in his cm right. 
© Cem. Dig. 70, 80. See 2 Tr. Mg. Rep. 8 16. 
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water the commiſſion, notwithſtanding he will not 
waive his execution for the other debt: all theſe 
arguments ſeem individually irrefragable, as to 
the diſtinction contended for, between the cre- 
ditor, on whoſe qidavit the great ſeal iſſues the 
commiſſion, and the creditor, on whoſe depaſi- 

ion the commiſſioners grant relief under it. 

The reader perhaps may, by this time, be al- 
moſt induced to be of opinion, that lord chan- 
cellor Ap/ley's order, directing the commiſſioners 
not to admit the office copy of the debt of the 
petitioning creditor, though olicred only for the 
mere purpoſe of grounding and ſupporting the 
commiſſion, is extrajudicial at leaſt, as alſo his 
lordſhip's defire and recommendation to them, 
to cauſe the perſonal appearance of this creditor 
before them, at opening the commiſſion, for 
the purpoſe of examining him as to the reality 
of his debt. | 

Some commiſt 'oners, J have been told, 
order to diſpenſe with the appearance of the — 
titioning creditor, and to avoid examining him as 


— 
r as 
— 


ũ„: !—ß— 
—„ 


The words of his lordſhip- s order, which 15 dated 12 Feb. 
| 1774s are Iv obe to prevent, as far as may be, com- 
miſhons of bankruptcy being fraudulently taken out, 
cc with intent to deceive honeſt credicors, whereby the good 
« intent of the bankrupt laws has been in ſome meaſure de- 
« feated. It is my ceir? and recommendation to the gen- 
e tlemen named in the jeveral fanding liſts of commiſſioners, 
« to be careful in examining into the reality cf the debts of 
«« petitioning creditors, at ofining the commiſſian. I have 
preſumed to alter this part of the order, becayle, if the order 
does not mean at opening the commiſſion, the order 1s. totally 
inexecutable ; for under the commiſſion the creditor is not peti- 
tioning creditor, bat feeking relief; indeed, coniruimng peli- 
tic ui uT creditcrs in the order to mean creditcrs commyg urder the 
commiſſion, would, in my conception, confound creditors 
praying a cry ot and creditors feeling relief under it. 


T0 
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to the reality of his debt at a private meeting, in 
their turn, deſire and recommend it to the ſolici- 
tors, to inſert the confideration of the petitioning 
creditor's debt in the original affidavit ; perhaps 
ſuch commiſſioners are to learn, that the late 
lord ? Hardwicke, a chancellor of ſome authority, 
was of opinion, that © the affidavit, on ſuing out 
« a commiſſion, was general; and that it never 
mentioned the particulars for which the bankrupt 
«© became indebted.” 

Lord chancellor Hardwicke © ſaid, that a debt, 
though ever ſo ſtrong a caſe of a debt in 
equity, was not a foundation for a commiſſion 
of bankrupt; and therefore an * affignee of a 
bond cannot obtain a commiſſion, becauſe e he 
is only an equitable creditor ; and no equitable 
debt is ſufficient : and the ſame f celebrated chan- 
cellor ſaid, that if a debt in law is not made 
out, it will not ſupport a commiſſion ; ſo that 
the debt of a petitioning creditor muſt not i be 
of above fix years ſtanding; becauſe, a debt, 
within the ſtatute of limitations, is extinct both at 
law and in equity: but a ſimple h contract debt 
incurred before an act of bankruptcy, though a 
bond be taken after committing a ſecret one; 
ſuch ſpecialty ſhall not fo far extinguiſh the ſim- 
ple contract, as to prevent the creditor from pe- 
titioning for a commiſſion. 


ͤ— mk „ 


— — 


» Tr. Ati. Rep. 153. pl. 92. n 

e 2 Ver. Rep. 407. pl. 130. 

® 2 Stra. 899. 2 Lex. 407. pl. 130. 2 Kel. 6. pl. 8. 
P. Wil. Rep. 783. Sel. Caf. of Evid. 161. 

< Continuation to Cem. Dig. 67. 

f 2 Vex. Rep. 407. pl. 130. 

M/. Rep. 37. N. B. 2 Stra. 746. and Sel. Caſ. of Evid. 


to the contrary, are not law. 
> 2 Stra. 1042. Caſ. temp. Hardw. 267. 
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Lord chief juſtice i Raymond was of opinion, 
that a commiſſion grounded on the promiſory 
note of the party (againft whom the commiſſion 
was awarded) to the petitioning creditor, after 
the party became bankrupt, was void; no tranſ- 
action of a man, after an act of bankruptcy, be- 
ing of any effect. 

Lord chancellor « Macclesfield doubted, whe- 
ther the debt of the petitioning creditor, ariſing 
only from a note indorſed after the party peti- 
tioned againſt had committed an act of bank- 
ruptcy, was intitled to a commiſſion; though it 
appeared, that the note itſelf was given beforc 
any act of bankruptcy had been committed, 
ſuch petitioning creditor (his lordſhip obſerving) 
not being capable of taking out a commiſſion at 
the time the party became bankrupt. - 

Lord chancellor * Hardwicke thought ſuch in- 
dorſee might petition for a commiſſion. ; and ſo 
did the whole court of Common ® Pleas, tempore 
Willes, chief juſtice. 6 

Notwithſtanding the above reſpectable autho- 


72. recen, rities, their determinations are not law at this 
2 Ha-7-:4 day, as will appear from the following caſe on 


appeal, 1n the houſe of lords, in the month of 
hg of the year 1737. 

The late lord chancellor Talbot, after hearing 
the arguments of council on both ſides, who 
ſpoke very fully; and after his lordſhip was 
pleaſed to take time to conſider of the caſe until 
the then next term; and conſequently, after 


* 


2 2 _ — 


i 2 Stra. 744. SE]. Caf. of Evid. 147. So was lord chan- 
cellor Talbot. Caf. temp. Tat. 243, 244: and lord chan- 
cellor Hardwicke;” See 6 Com. Dig. 82. Tr. Atk. Rep. 145. 

E 1 P. Fi. Reps 783. 

I Tr. Ath. Rep. 13. pl. 27. Id. 126. pl. 70. 

® £1 % Rep . 
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having weighed the point with the greateſt de- 
liberation, was of opinion, that the debt of the 
_ petitioning creditor appearing to have been cen- 
trafted ſubſequent to the act of bantruptqy he was 
not ſuch a creditor as, within the meaning of the 
ſeveral laws concerning bankrupts, was intitled 
to apply for a commiſſion ; and that the commiſſion 
iſſued on his petition was irregular and void. 

1. Becauſe no commiſſion can iſſue, but on 
the petition of ſome perſon, who has, by law, 
a right to ſue for it; and every commiſſion iſ- 
ſuing otherwiſe, and all the proceedings under 
it, are illegal and void. 

2. Becauſe no perſon has a right to ſue out 
ſuch commiſſion but a creditor, and ſuch a cre- 
ditor only as can be intended to be defrauded by 
the bankruptcy; which could not be the caſe 
of thoſe who did not become creditors until after 
the bankruptcy; unleſs a man can abſcond to 
avoid creditors, when he has none. | 

3. Becauſe thoſe who became creditors after 
the bankruptcy, could not be admitted to prove 
their debts, and conſequently could not receive 
2 dividend with the reſt of the creditors under 
the commiſſion ; and it would be an abſurdity to 
allow a man to be petitioning creditor, and yet 
declare him not * capable of relief under the 
commiſſion he applies for. | 
4. Becauſe, if a perſon previouſy a bankrupt, 
commits an act of bankruptcy, after coutraFing the 


a Lord chancellor Camden, however, eſtabliſhed the debt 
of a /raudylert petitioning creditor, for the purpoſe of ſupe 
porting the commiſſion for the benetic of the other creditors, 
and thereby to fave the expence of another commiſſion; 
but ordered the commiſſioners not to admit him to prove his 
debt under the commiſſion, that he might be cxcladed tram 
ecelving any dividend on his vnjuſt demand. 


PREY I, * 
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petitioning creditor's debt; the firſt act of bank- 
ruptcy overeaches all intermediate tranſactions 
between that and the time of the commiſſion : 
and his continuing bankrupt from the time of the 
firſt bankruptcy to that of the ſecond, cannot 
make him more a bankrupt than he was before, 
or prevent his eſfate from veſting in legal aſ- 
ſignees, as from the time of the firſt act of 
bankruptcy. THEE 
ON APPEAL, the lords, with the concur- 
rence of the judges, were of a contrary opinion, 
viz. that a commiſſion of bankrupt iſſued on the 
debt of a petitioning creditor contracted /ub/equent 
to an act of bankruptcy, was good and valid in law: 
1. Becauſe, if an act of bankruptcy ſecretly 
committed by a perſon continuing in a public 
courſe of trade for ſeveral years afterwards, ſhould 
| ſuperſede a commiſſion carried on by the whole 
body of the bankrupt's creditors, who have joined 
in the commiſſion by ſecking relief under it, 
and not 1mpeached or oppoſed by one ſingle 
creditor, it would be of dangerous conſequence 
to trade and credit; and by that means the ſe- 
veral laws made fer the relief of creditors might, 
and in ſeveral inſtances certainly would, become 
a ſnare and deluſion to creditors, inſtead of re- 
lief and protection to them. 


n — — 
— 


1 4 — 


* See the caſe of Degels and others, the aſſignees of Jebn 
1:24, bankrupt, appellants; Knox Word + clarencieux, and 
ſeveral others, parties to a variety of voluntary conveyances 


entered into in order to defeat the bankrupt's real creditors, 
are reſpondents. 


+ This Kr:zx Ward paid his addrefles to Miſs Hor of Hacknry, and pro- 
miled her marriage, which he declining to perform, ſhe, in honour of her ſex, 
tied him and recovered 2650 J. damages. See 2 Stra 937. 3 Bac. Abr. 
574. 3 Tr, Att. Rep. 306. Fitzg:6, 135, 275. 


2. Becauſe 
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2. Becauſe, if ſuch doctrine ſhould ever be 
eſtabliſned, it would greatly deter creditors from 
taking out commiſſions, which are attended with 
very much expence; for they never can be ſure, 
that a prior ſecret act of bankruptcy has not 
been committed; and it would be the higheſt 
encouragement to diſhoneſt creditors to commit 
ſeveral acts of bankruptcy, on purpoſe to pro- 
tect them from commiſſions, or to render them 
fruitleſs. 

3. Becauſe, though an act of bankruprcy diſ- 
ables the bankrupt from contracting a debt with 
another perſon, to the prejudice of creditors prior 
to the act of bankruptcy, if they infiſt on their 
priority; yet the bankrupt may contract a debt, 
not only to charge his perſon, but even his eſ- 
fects, if they are ſufficient to pay the whole; or, 
if the prior creditors do not inſiſt on a prefer- 
ence; and in caſe the prior creditors waive their 

preference, and allow {ſuch perſon to be a cre- 
ditor, it is apprehended neither the bankrupt 
himſelf, or his e confederates, are at liberty to 
ſay, that ſuch perſon is not a creditor. 

4. Becauſe, a creditor who had a right in an 
event to have his debt paid out of the effects of 
his debtor, though others may have a preference 
to him, is aggrieved by the fraudulent con- 
cealment of thoſe effects, and has an equal right 
to complain, if not a greater than thoſe credi- 
tors who are prior to him, becauſe he is in 
greater danger of loſing his debt by thoſe con- 
cealments. Whereupon the decree of lord chan- 
cellor Talbot, in February, 1737, was reverſed, 


2 The parties who have procecded, as in caſe of a bank- 
ruptcy, arc concluded from ſaying, to the prejudice of others, 
that there was no bankruptcy, but a matter concerted between 
zhem Lofts Rep. 427. per lord Manifcld. Id. 428. 
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upon the judges their opinion, that a commiſſion: 
iſſued on the debt of a petitioning ereditor, con- 
tracted after an act of bankruptcy, was good and 
valid in law. | | 

From the extract of the above cafe of the aſ- 
ſignees of Vard, I cannot forbear recommend- 
ing to the peruſal of the profeſſion, the appeals 
in the © ſupreme judicature of theſe realms ; with 
regard to which it is fair to conclude, (ſays the 
ingenious * author of the hiſtory of cafes on con- 
troverted elections) that © the judgment of the 
<« Jords went upon ſome of the reaſons ſuggeſted 
ce by the advocates for the ſucceſsful party; and 
may I not add, that the houſe generally takes 
the law to be the very reverſe to what 1s laid 
down in the reaſons alledged by the counſel for 
the «nſucce/sful party. 

Theſe appeals not being noticed in the con- 
tinuation of the digeſt of the laws of England, 
by the late lord chief baron Comyn, occafions the 
doctrine denied by the lords in Ward's cafe above, 
to ſtand in that work as ſound law at this day; 
beſides, in folio 67, it is alfa laid down as law, 
that a creditor may petition for and obtain a 
commiſſion, though his debt be extiz# both at 
law and in equity; for ſuch I conceive to be a 


|< 


— 


—— 


4 It is obſervable, that lord Hardavicke was chief juſtice of 
the King's Bench, and Sir John Nille, chief juſtice of the 
Commer Plecs, at this time; and that both of them afterwards, 


adopted a contrary doctrine in their reſpective courts below, 
to that which they had given to the lords in this cauſe of ap- 


pcal. See fol. 80. | 

7 have the ſatisfaction of obſerving, that a gentleman has 
fxyvoured the public with a curious collection of theſe cafes ; 
there are three volumes already publiſhed, they commence in 
1702, and come down to 1731; and I ſincerely hope they 
will be continued, as they are very carefully taken, and muſt 
prove of great ſervice to the profeſſion. ; 


' Piel, Hiſt. contro. EleR, 1 vol, Introduct. p. 45. 
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debt within the ſtatute of limitations; this ſeems 
to be owing to the continuator of that work not 
having ſeen Meſcley's reports in chancery, in the 
time of the late lord chancellor King, which 
book lays down juſt the contrary * doctrine ; and 
though the continuator does not * notice it, the 
reader is to be informed, that the bankrupt 
laws have been ſome time introduced into » /re- 
land. PET 

The executor of a bankrupt, unleſs the com- 
miſſion againſt his teſtator has been ſuperſeded, 
cannot take out a commiſſion of bankruptcy 
for a debt due to the teſtator, for ſuch debt 
veſted in his aſſignees, and conſequently the ex- 
ecutor not entitled at law to be the petitioning 
creditor x. 

The purchaſer of the equity of redemption of 
a mortgaged eftate, ſigned articles, and gave 
the owner money to clear off the mortgage, and 
was to pay the remainder on execution of the 
conveyances ; Seller refuſing to complete agree- 
ment, the purchaſer brought an action againſt 
him for the monies advanced ; who, upon the 
arreſt was carried to gaol; and lying there two 
months, the purchaſer took out a commiſſion, 
and the owner was declared bankrupt on this 
act of bankruptcy. 

Lord chancellor y Hardwicke : The remedy on 
this contract ſhould have been by bill for per- 


EY 


t Mey. Rep. 37. 

u See Contin. of Com. Dig. 68. 

v By Stat. 11 & 12 G. 3. c. 8. of the Irich acls. 

* By lord Hardwicke. Tr. Att. Rep. 100. pl. 49. 

1 Tr. Ati. Rep. 147. pl. 87. This application was by the 
party declared bankrupt, praying that the corminifion might be 
tuperſeded, and that he might not be driven to 2n action at 


law, to try the bankruptcy ; which was ordered accordingly, 
and with cos. 1d. ib. 


formance; 
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formance; no action, in ſtrictneſs of law, can 
be maintained, and therefore the very foundation 
of the commillion fails. 

It appearing on a trial at law in the court of 
Common Fleas, in an action of trover brought by 
a bankrupt againſt his aſſignee, that the debt 
upon which the commiſſion was taken out, was 
— from the partnerſhip. Lord chief juſtice 

WWilles doubted, whether the commiſſion uTued 
regularly; and directed a verdict to be found for 
the plaintiff, ſubject to the opinion of the court 
of Commor Pleas; and after hearing counſel on 
the point reſerved, the court of Common Pleas 
pronounced = judgment, and declared the com- 
miſſion iſſued regularly '. 

An arbitration bond 1s a debt at law, and binds 
the parties until ſet Þ aſide for corruption or par- 
tlality; and is alſo a ſufficient debt to ſupport * 
commiſſions of bankruptcy. 

Indorſee of notes at one who afterwards be- 
comes bankrupt, purchaſed in at an under value, 
as at ten ſhillings in the pound, petitioned for a 


——— 


— 
— * 


* Lord chancellor Hardwicte ſaid, that when this caſe 
came originally before him, he thought it a pretty new one ; 
a commithon of bankrupt taken out againſt one partner for a 
partnerſhip debt, without joining the other partners in the 
commiſſion ; but whatever doubts he might have had before, 
it was now eſtabliſhed to be law, on the unanimous opinion 
of the court of Common Pleas, that a commiſſion of bankrupt may 
Nase againſt one partner culy for a joint debt; though, to be 
jure, an action at law could not be maintained againſt one 
partner, unleſs the other two were joined in it. Tr. At#. 
Rep. 134- | | 

« Tr. Ath. Rep. 133, 134. Bal. Tr. at Ni. Pri. 38. S. P. 

Þ And a bill brought for that _—_ cannot be a founda- 
tion to ſuſpend it, for if it was, a perſon then has nothing 
more to do but to file ſuch a bill, and fruſtrate the effects ar 
the award. Fr. Ark. Rep. 24 1. 

By lord Harduiete. Tr. Art. Rep. 241. 

| | | commiſſion 
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commiſſion againſt the drawer. And lord 
chancellor“ Macclesfield held, that he was plainly 
a creditor, juſt as if the drawees had paid the 
bankrupt an under rate for them; and his lord- 
ſhip held, that though they had been given 
without any © conſideration, yet they are now 
his debts, and the legal right veſted in the in- 
dorſee. 
An order was made, that a ſolicitor's bill 
ſhould be taxed by a maiter, and that all pro- 
ceedings at law ſhould, in the mean time, be 
ſtayed ; and, whilſt the bill was under taxation, 
the ſolicitor fues out a commiſſion of bank- 
ruptcy againſt his client ; and, on a petition to 
ſuperſede the commiſſion, this was adjudged to 
be no contempt, nor a ſufficient cauſe to ſuper- 
ſede the commiſſion, becauſe the order of refer- 
ence extends only to bringing actions, and to 
common and ordinary * proceedings. 

Lord chancellor h Talbot ſaid, that where a 
debt was due to the wife as adminiſtratrix, the 


« Y 


4 His lordſhip declared himſelf of the ſame opinion on 
another occaſion when ch. j. B. R. 12 Yin. Abr. 208, 209. 
See“ Creditor by note of hand.” 

© But the commiſſioners will not ſeffer ſuch creditor, at 
this day, to prove his debt under a commiſſion, unleſs he ſets 
out in the depoſition, and ſwears to the confideration of the 
indorſement. However, lord Mansfield took it, that the 
ancient notion about the avant of confideration, was for the 
fake of evidence only; for when it is reduced into writing, 
as in covenants, ſpecialties, bonds, &c. there was no objec- 
tion to the want of conſideration ; and that the ſtatute of 
trauds (29 Car. 2. c. 3.) proceeded upon the ſame princi- 
ple; and that in commercial caſes amongſt merchants, the 
want of conſideration is zet an objection. 3 Bur. Rep. 1669. 
and that a man may, without conſideration, enter into an ex- 
preſs covenant under hand and ſeal. 3 Bur. Rep. 1638. 

f P. Wil. Rep. 782, 783. | 

a Mo/cley, 27. 

d 7 Vi. Abr. 67. pl. 10. 


huſband 
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huſband alone could not make oath of this as a 
debt due to himſelf in order for a commiſſion of 
bankrupt. 

Toms and Allen having recovered judgment 
againſt one Beærnaly, he was ſurrendered by his 
bail, and then charged in execution, after which 
the plaintiffs | in that action preferred their pe- 


ticion to the lord chancellor ® Xi, as creditors, 


8 


for a commiſſion of bankruptcy, Which iſſned, 


but was ſuperſeded upon the bankrupt's peti- 
tion; the chancellor being of opinion, that the 


body of the debtor being in execution, it was 


2 ſatisfaction of the debt in point of law, fo that 
they were not creditors who could petition. 

Perſons who have bills, bonds, promiſory 
notes, or other perſonal * ſecurity for their money, 
payable at a future day, who by ſtat. 7 Geo. c. 
31. are enabled to come in as creditors, and 
allowed to diſcount ſuch debts, allowing 5 per 
cent. &c. may (though diſabled by the ſtatute) 
petition, or join with others in petitioning, for 
à commiſſion of bankrupt. 

If a tradeſman becomes ſecurity for another, 
this is ſuch debt that the creditor may take out 
a commiſſion thereupon, becauſe the debtor is 
truſted upon the reputation of his ſtock and 
dealings, as well where he is Neurier „ as where 
he contracts for his own debts * 

If A. being a trader, becomes indebted to B. 
in 100 J. and then he quits his trade, and af- 


Stra. 65 3. Read. on Stat. Law, 189. 
* It hath been held, that /ecuric/es in ſaid ſtatute of 7 Geo 


mean all torts of bonds, Oc, for payment of money. 2 Stra. 
1211. 


* 2 
Lord Raym. 217. 12 Mod. 159. 


Coms, 463. 
terwards 


+4 


-4 
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terwards becomes indebted to B. in 100 J. more, 
J. afterwards pays to B. 100 J. without ſaying 
upon what account. ot, 1 chief juſtice, ſaid, 
that ſince ſo much in quantity was paid to B. as 
was due to him from A. when A. was capable of 


being a bankrupt, it would, be too rigorous to 


admit B. to fue out a commiſſion of bankrupt 
for the old debt of 100 J. But to this point he 
ſaid, he would not give an abſolute opinion, and 
none of the other judges contradicted it. | 

The obligee in a bail! bond, a joint! bond, 
an indemnity ! bond, in a bottomree or re- 
/pondentia m bond, and the under-writers m in a 


policy of ® inſurance, may petition. for a com- 


miſſion. 1 

Maſt of the creditors mentioned in our alpha- 
betical liſt of chem, may be petitioning credi- 
tors. | 

A debt on account, though not liquidated, is 
2” foundation for a commiſſion of bankruptcy. 


3 1 
* 1 4 


—— „„ 


See Palm. 325. | 

m By ſtat. 19 Ges. 2. c. 32. f. 2. obligees in bottom-ree or 
reſpondentia bozds, and ben "fide affured in policies of inſu- 
rance, may claim, and after loſs or contingency, prove their 
debts under commiſſions, and as all the ſtatutes concernin 
bankrupts are to be taken together as making one ſyſtem 4 
law, and by equity for relief of creditors (fee Pref. Diſ. xi. 
x11.) ſuch obligees and inſurers, after lof5 or comtingency, ſeem 
legally entitled to take out a commiſſion, being confeſſedly 
creditors on bond for payment of money. 


a 2 Fe. Rep. 327. 


CHAP, 


- * oo \ be 
. r — . 
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CHAT, Il. 


The ſeizure of the bankrupt eſtate, and ſum- 
mons for his ſurrender. 


HE commiſſioners, e or any other perſon 
or officer, by them deputed and appointed 
by their warrant under their hands and ſeals, 


may break open the houſe, „ chambers, ſhops, 


warehouſes, doors, trunks, or cheſts of the bank- 
rupt, where any of his goods or eſtate ſhall be, 
or reputed to be, and ſeize q any of his goods, 
wares, merchandiſes, (his neceſſary wearing ap- 
parel, or of his wife or children, only excepted) 
and any of his books, papers, and writings, 
which ſhall be in his cuſtody or poſſeſſion. 
Commiſſioners « of bankrupts iſſued their war- 
rant to ſeize goods of a bankrupt, on board * 
12 ſhips in Topſham Bay in Devonſhire, the goods 
were conſigned to perſons in Holland, who had 


not paid the bankrupt for them; the maſters 
_ refuſed to deliver the goods, notwithſtanding 


the warrant; and this occaſioned the commiſ- 


fioners themſelves to demand the goods in per- 
ſon, which were ſtill refuſed. 


* 


ene. £ . 

P But they cannot break open an houſe to ſearch for the 
bankrupt's goods, unleſs it be the bankrupt's goods in the 
houſe of the bankrupt. 2 Show. Rep. 247. * 205. 

1 Stat. 5 Geo. 2. c. 30. ſ. 14. 

r 2 Eq. Caf. Abr. 98. pl. 1. 

* Two ſhips. Mol. de Jure maritime. B. 2. c. 3. ſ. 19. 
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Sir Peter i King moved for an order upon the 
the maſters for their contempt. The court of 
chancery at firſt greatly doubted, whether they 
could make an order in aid and aſſiſtance of the 
warrant of the commiſſioners of bankrupt, the 
ſtatute having veſted a large power in them; be- 
fides, the perſons to whom the goods were con- 
ſigned, would be indebted to the creditors of the 
bankrupt, which creditors might recover by the 
law of Holland. But Sir Peter King ſaid, they 
would rather loſe the goods, than follow them 
into Holland. 

Lord chancellor Cowper. Their refuſing to 
deliver the goods upon the warrant, is no con- 
tempt to this court, though the commiſſioners 
act under a commiſſion under the broad ſeal. I 
remember the queen was applied to, to lay an 
embargo upon a ſhip in the like caſe, but de- 
nied; becauſe an embargo would have affected 
other goods in the ſhip. The maſters in the 
preſent caſe have ſome colour to detain the goods; 
for upon a delivery of them, they may be diſ- 
appointed of freight, and the aſſignees of the 
commiſſion muſt ſtand in the ſame place as the 
bankrupt, and be ſubject to his contract. But, 
however, an order was made upon the maſters 
to deliver the goods upon payment of the freight 
money, and the maiters to be indemnified by the 
creditors, againſt a bill of lading, which was ſent 
to the conſignees. 

H. a ſilkman, and F. a dealer in coals, were 
partners in both trades; they afterwards diſſolved 
the partnerſhip, and F. gave H. a releaſe of all 
demands, and took upon him the payment of the 
debts due from the coal trade, and H. the debts 


uw 


© Mol, de Jur. Marit. 363. 
from 


r « .mqX,, ] . ,, 


miſſion againſt F. 
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from the filk trade, and the reſpective debts were 


aſſigned accordingly; H. died, and a commiſ- 


ſion was taken ont againſt F. and the meſſenger 
attempting to ſeize the effects of H. in the hands 
of his repreſentative, was oppoſed and turned 
out of poſſeſſion. Lord Hardwicke was of opi- 
nion, that by virtue of the releaſe from F. to H. 


the whole property of the filk trade, from the 


diſſolution of the partnerſhip, veſted in H. and 
that the aſſignee could ſtand in no better light 


than F. himſelf, who had relinquiſhed all his 


claim, and therefore that the goods of H. ought 
not to have been ſeized at all under the com- 

«© The commiſſioners * ſhall appoint within the 
forty-twa ? days for the bankrupt to ſurrender 


— 


* Tr. Ath. Rep. 136. pl. 77. 
v But though the taking of thefe goods by the meſſenger 
was illegal, yet the turning him out of poſſeſſion by force 


— — —_— 


— 


could not be juſtified, for the owner of the goods ought te 
- have aſſerted his right by a due courſe of law, By lerd 


Hardwicke. Tr. Atk. Rep. 137. 

* Stat. 5 Geo. 2. c. 30. ſ. 2. 

Y' Bankrupt who does not within forty- two days after notice 
cf a commiſſion, being left at his uſual place of abode, or 
perſonally ſerved, if in priſon, and inſerted in the Gazerte, 
with the time and place of the meeting of the commiſſioners, 
furrender himſelf, and fign ſurrender, and ſubmit to be exa- 
mincd, and in all things conform to the ſeveral bankrupt 
ſtatutes, (being thereof lawfully convicted by judgment or in- 
formation) ſhall iuffer as a felon, without benefit of clergy, 
flat. 5 Gea. 2, c. 3. ſ. 1. Where a bankrupt hath not ſur- 


rendered in time, but there appears no intention of defraud- 


ing; the chancellor may /eper/ede the commiſſion to prevent 
proſecution. 6 Com. Dig. 71, 82. See Tr. th. Rep. 221. 
The non- ſurrender of a bankrupt muſt be wilful and fraudulent, 
and not ariſe from any unjuſt advantage taken by aflignees, 
from his being abroad and unable, from his poverty, to return 
within the ſtatutable time. See Appendix. All offences mace- 
felony by this act, arc excepted out of the laſt act of grace, 
or general pardon, 20 Geo. 2. c. 5 2. ſ. 23. See remri's 
on Prrrett's trial. 

| and 
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and to conform himſelf, not leſs than three meet- 
ings, the laſt of which ſhall be on the forty 
ſecond * day, limited for ſuch bankrupt's ap- 
pearance except on commiſſions iſſued ſince 14 
May, 1729} where the bankrupt hath before ſur- 
rendered himſelf to be examined, in which caſe 
the commiſſioners ſhall appoint only one fitting 
more, for the purpoſe of ſuch perſon's ſurrender- 
ing and conforming himſelf, unleſs the aſſignee 
ſhall think more ſittings neceſſary, __ deſire the 
ſame} and three weeks notice, at leaft, ſhall 


be given in the Gazette of the time and place 
of ſuch meetings. 


2 The great ſeal may enlarge bankrupt's time for ſurren- 
dering, Sc. to fifty days, ſo as the order be made /ix days 
before day of ſurrender, c. Stat. 5 Geo. 2. c. 30. 1. 3. but 
it was uſual, in caſe a memorandum was brought to the acting 
commithoners, ſitting at Guildhall, from the ſecretary of 
bankrupt's office, that a petition was lodged for the enlarge- 
ment of time to ſurrender, Oc. to receive ſuch notification in 
Tieu of an order, which is now refuſed, becauſe lord Ahſſey hath 
been pleaſed to direct, that no ſuch petition ſhall be received, 
unleſs the fame be preſented ſo as to be anſwered /i days be- 
fore the day the bankrupt is required to finiſh his examina- 
tion, exclufive of the day whereon the ſame is anſwered. See 
Order, dated 20 April, 1773. 

A commiſſioner of bankrupt, on his being examined before 
a committee of the houſe of commons, touching the bankrupt 
laws, to whom the petition of ſeveral bankrupts was referred, 
ſubmitted, that if a bankrupt did not ſurrender until the laſt 
day, that he ſhould ſurrender at ten o'clock in the morning of 
that day, and this for the eaſe of the commiſſioners, who are 
obliged to fit until twelve o'clock at night, of the laſt day, 
and perhaps all night. See the report, dated 2 June, in 28 
vol. Com. Journ. but courts of juſtice have ſince been of 
opinion, that it was unneceſſary to have recourſe to the legiſ- 
lature, to remedy ſuch evils : for lord Mansfield, in Perrot's 
caſe, declared, that the commiſſioners might adʒourn. See 2 
Pur. Rep. 1124, 1125. and lord A4pſicy hath crdered bankrupts 
to ſurrender between the hours of ten and one in the forenoon. 


See all his lordſhip's orders for enlarging bankrupt's time, 
made fince 20 April, 1773. 


- H With 


» * 
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With all due deference to the legiſlature, we 
beg leave to offer an obſervation on the above 
clauſe. 
It is allowed on all heads, we believe, that the 
ban! Krupt. ſtatutes are the ſole guide and autho- 


- rity for the commiſtioners, and all others, who 


act in bankrupt matters, to determine themſelves 
by ; accuracy, peripicuity, and certainty, are 
therefore eſſentially neceilary in penning theſe 
acts; the clauſe under conſideration ſeems, in 
our humble opinion, totally deficient in every 
one of the above requiſites; for the legiſlature, 
by making uſe of the words meetings and fittings, 
as above ſet fo:th, hath rendered it rather doubt- 
ful, whether the commiſſioners are not obliged 
to give three weeks notice, at leaſt, of every 
meeting within the forty two days, for all bank- 
rupts to ſurrender and conform; this ſeems the 


natural conſtruction of the expreſs words of the 


ac, as we apprehend. that the word meetings al- 
ludes to bankrupts who have ſurrendered them- 
ſelves fince 14 May, 1529, and the word ſittings, 
to bankrupts who did farrender before ſaid 14 
May, 1729. But yet, on conſideration, the ex- 
preſs words of the a& cannot conv e the meaning 
of the legilature; becauſe the time for the ſurren- 
der, Sc. of the bankrupt is limited to forty 
two days, or fix weeks, whereas three wheks no- 
tice on each of the meetings would extend it to 
fiity three days or nine weeks. 

Upon certificate under the hands and ſeals 
of the commiſſioners, that a commiſſion is iſſued, 
and the party proved before them bankrupt, any 
zuitice of the ſuperior ® courts in Yeſtminſter-ball, 


lt 


Stat. & Geo. 2. c. 30. f. 14. 
> Fiz. King's Bench, Common Pieas, or Exchequer. 
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or any juſtice of the peace, ſhall, upon applica- 
tion, grant his warrant, under his hand and ſeal, 

for apprehending the bankrupt, and commit- 
ting him to © gaol, there to remain until he be 
removed by warrant under the hands and ſeals of 
the commiſſioners, in order for his examination 
and diſcovery. 

A commiſſion of bankruptcy being taken out, 
and the party declared bankrupt, after the three 
fittings at Guildhall had been advertiſed in the 
Gazette for the bankrupt to ſurrender, and to 
diſcover his eſtate and effects, the commiſſioners, 
in the intermediate time, having met and exa- 
mined witneſſes upon interrogatories; and find- 
ing, upon ſuch examination, that the bankrupt 
had been removing and concealing his effects, 
and fraudulently conveying his real eſtate, in 
order to defraud his creditors, thought proper to 
ſummon him, by their meſſenger, to appear 
before them the next morning; and 1t appear- 
ing, that he had been ſerved with the ſummons, 
and refuſed to attend, the commiſſioners, in pur- 
ſuance of the above clauſe, certified this fact to 
Mr. juſtice Chapple, who committed him to 
Newgate; and upon the keeper of Newgale's 
ſending a written notice to the commiſſioners, 
that he had the bankrupt in his cuſtody, they 
immediately ſent their own warrant to bring him 
before them; and upon his refuſing to take the 
oath, in order to his being examined, they re- 
committed him to Newgate. 

The bankrupt preferred his petition to lord 
chancellor Hardwicke, ſuggeſting, that he had 


3 cre 


— 


© The gaoler or keeper, to whoſe cuſtody the bankrupt 
ſhall be committed, is to receive him, and forthwith to gie 
notice to the commiſſioners thereof. Stat. 5 Geo. 2. c. 30. 
KL 1. | 
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been illegally committed to Newgate, and prayed 
that he might be diſcharged from his confine- 
ment. 

Lord chancellor: As to the legality of the 
commiſſioners certificate to Mr. juſtice Chapple, 
and the proceedings upon it, it is an intire new 
queſtion, and quite a new cafe ; and therefore 
at the firſt opening of it I had great doubt, 
whether 1 could properly determine the legality 
of the commitment, as an habeas corpus might 
have been fſucd out, and have been decided by 
the judges of the common law, which 1s the 
ready way. Burt I do remember a caſe of Joh 
IVard, before lord chancellor King, not unlike 
the preſent, where he determined a commitment 
by commiſſioners of bankrupt to be juſtifiable, 
after he had taken ſome time to conſider of it. 
think, therefore, the certificate which has been 
made, in this Cafe, is purſuant to the powers 
given to commiſſioners under the ſtatutes of 
bankrup; tcy ; for by the old acts, which conſider 
him as a criminal and fraudulent perſon, com- 
miſſioners © had full power and authority to 
* take, by their diſcretions, tuch order and 
© direction with the body of a bankrupt, where- 
„ ſoever he or ſhe may be had, either in his 
« houſe, ſanctuary, or elſewhere, as well by 
« impriſonment of his or her body or bodies, as 
&« alſo with ali his or her lands, Sc. and alto with 
ce his or her money, goods, chattels, wares, mer- 
© chand:zes, and debts whatſoever, 13 Eliz c. 
5 rigour of the law indeed, as to his 
perion, is taken away, and yet the power of 
EXA ning {til} remains z but though the ſeve- 
rity of the old acts is mitigated, yet a greater 
puniſhment is inflicted ; for a bankrupt, if he 
does not furrender, is now guilty of felony 
without benefit of clergy ; but then he has to 

the 


* 
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the lait day to conform himſelf to this and the 
other acts. The 5 Ges. 2. appoints three fittings 
at G nildball, in the ſpace of forty-two days, f for 
particular purpoſes ; but would 1t not be a very 
great abſurdity, if the bankrupt might make uſe 
of the forty-two days to embezzle his effects, 
and to quit the kingdom; and that the com- 
miſſioners, though apprized of his intention, 
ſhould have no power to prevent it, by ſum- 
moning him before them in the intermediate 
time, and committing him if he refuſes to be 
examined? 

It has been objected by the bank rrupt' s coun- 
ſel, that the commiſſioners have made the certi- 
ficate variant from the ſummons, for the lat- 
ter is general for the bankrupt to attend, and 
the certificate mentions the cauſe for which they 
ſummoned him, namely, to examine him upon 
an embezzlement of his effects. But there is no 
weight in this objection ; for the commiſſioners 
were not under any neceſſity of mentioning the 
cauſe of ſummoning the bankrupt in their cer- 
tificate; becauſe the judge, upon their barely 
certifying that he refuſed to attend, is. obliged 
to commit him. As in this caſe the commil- 
ſioners had full evidence of the bankrupt's in- 
tention to ſecrete his effects, and to make fraudu- 
tent aſſignments of them, they e have done 
rightly, wiſely and difcreetly, in the method 
they have taken to prevent 1t, by ſummoning 
the bankrupt, and committing him for diſobey- 
ing their fummons. I do not fay this to en- 
courage commiſſioners of bankrupt to uſe this 
power wantonly, but, upon ſuch circumſtances 


— — 
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Francis Warden, eſq. one of the late commiſſioners of 
banklupts, was an ating one under this commiſdon. 
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as appear in the preſent caſe, I am of opinion it 
was very properly exercited, and the proviſo 
which immediately follows the clauſe that relates 
to the certificate of commiſſioners of bankrupt 
to the judges, Cc in the 5 Geo. 2. makes it ex- 
tremely clear, that the commiſſioners at their 
diſcretion may examine a bankrupt 1n the inter- 
mediate time, between his being declared a bank- 
rupt, and the fittings at Gui/4ball. 

For the words are, © Provided e always, that 


if any ſuch perſon or perſons, fo apprehended 


* and taken, ſhall, within the time or times al- 
« lowed by this act for that purpoſe, ſubmit to 
« be examined, and in all things conform as if 
<« he, ſhe, or they, had ſurrendered, as by this 
ce act ſuch bankrupt or bankrupts is or are re- 
5% quired, that then ſuch perſon, ſo ſubmitting 
© and .conforming, ſhall have and receive the 
© benefit of this act, to all intents and purpoſes, 
« as if he, ſhe, or they, had voluntarily come 
% in and ſurrendered himſelf, herſelf, or them- 
e ſelves; any thing therein contained to the 
* contrary thereof in any wife notwithitand- 


cc ing” E: 


© Stat. 5 Geo. 2. e. 30. ſ. 15. 
f Tr. Ati. Rep. 240. pl. 131. 2 Eq. Caf. Abr. 99. pl. 8. 
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CEP III. 
The Proof of Debts. 


HE privilege of creditors to come in to 

prove debts under the commiilion, and of 
bankrupts to be diſcharged therefrom, is co- 
extenſive and commenſurate, by lord chancellor 
8 Hard wicke. 

Lord Hard#wicke * often ſaid, that the aim of 
the legiſlature in all ſtatutes concerning bank- 
rupts was, that the creditors ſhould have an equal 
proportion of the bankrupt's effects as far as pol- 
ſible. Lord Mansfield expreſſed himſelf to the 
ſame purpoſe on a like occaſion. 

Creditors may come in within four months 
after iſſuing of the commiſſion, and until a di- 
vidend be made *; and ſhall be at liberty to 
prove | their debts under the commiſſion, with- 
out paying any contribution or ſum of money 
whatſoever, for or on account of ſuch debt m. 


pI 


* 


e Tr. Atk. Rep. 115. 

d Tr. Atk. Rep. 183, 229, 233. 

i Bur. Rep. 470, 477. 

E Stat. 1 Jac. c. 15. f. 4. 

! Perſons are conſidered only as creditors at large of a bank- 
rupt, until they have proved their debts under the commif- 
hon. Fr. Att. Rep. 153. pl. 92. id. 149. 

m Stat. 5 Ges. 2. C. 30. f. 25. 
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The common proof before the commiſſioners 
is the ® oath of the creditor, which is binding, 
unleſs the bankrupt, or the other creditors ob- 
ject to it, and then it is examined, and an ap- 
peal ? lies from the determination of the com- 


miſſioners to the great ſeal by petition ; but if no 


ob;ection is made in a reaſunable time, ſuch 


Proof by oath is g concluſive. 


Creditors , upon what ſecurity ſoever they be, 
come in equal, unleſs ſuch as have obtained 


actual execution, or taken pledges for their 
Juſt debts before the bankruptcy; and the rea- 


ſon is, becauſe, from the act of bankruptcy, all 
the bankrupt's eſtate is veſted in the commiſ- 
ſioners, who are eſtabliſhed as courts of juſtice 
touching the bankrupt's eſtate ; and before whom 


—_ 


n The commiſſioners may examine upon oath, or other- 


' wiſe, for the diſcovery of the truth and certainty of debts, 


for which the creditors ſeek relief by the commiſſion, ſtat. 21 
Fac. c. 19. ſ. 9. And if ſuch creditors perjure themſelves 
either viva voce before the commiſſioners, or by aftidavit or 
affirmation exhibited unto them, they ſhall ſufer the penalties 
inflicted by ſtat. 5 EI. c. 9. ſ. 3. & ftat. 2 Geo. 2. c. 25. ſ. 2. 
(perpetuated by 9 Geo. 2. c. 18.) againſt wilful perjury ; and 
ſhall be liable to pay double the ſum ſo ſworn or affirmed to 
be due, ftat. 5 Geo. 2. c. 30. ſ. 29. 

Lord Hardzvicke ſaid, that if there did not appear to the 
commiſiioners any reaſonable objection to the fairneſs of the 
debt, the creditor ought to be admitted; but that if they 
(though the creditor had made a poſitive oath) had juft 
grounds to dcubt the fairneſs cf the debt, they did right to 
admit it only as a claim. Tr. Att. Rep. 71. Nay, that if 
it was not made out to their ſatisfaction, it might be rejected. 
Tr. Atk. Rep. 222. 

A creditor offered proof of his debt, which the commiſ- 
ſioners diſallowed, whereupon application was made to the 


court, who at firſt declined to meddle with it, but at length 


conſented to hear the proof. Chan. Caſ. 275. 
4 By Hardvicke, chancellor. Tr. 4:4, Rep. 77. 
Bac. Abr. 258. See“ Creditor by Judgment.“ 


the 


- 
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the creditors muſt authenticate their debts, in 
order to receive their dividends; and therefore 
they muſt equally admit all perſons to make 
proof of their debts. 

A creditor, though he hath ſecurity, may come 
in and prove his debt, becauſe poſſibly his ſecu- 
rity may prove deficients; and every creditor is 
to ſwear, whether he has a ſecurity, or not; and 
if he has a ſecurity, and infiſts upon proving his 
debt, he muſt deliver up che ſecurity for the be- 
nefit of the creditors at t large, be they mortga- 
ges or pledges; unleſs it be a joint ſecurity from 
che bankrupt and another perſon, for then he 
may come in for his whole debt under the com- 
miſſion, without being compelled to deliver up 
ſuch joint ſecurity, as he 1s * entitled to get in 
what he can from the co-ſecurity. 

Where a creditor proves a debt under the com- 
miſſion, and alſo proceeds * at law for the reco- 
very thereof, and detains the bankrupt in cuſtody 
on the action; his only relief is to petition the 
great ſeal, that the creditor or plaintiff may 
make his election, either to abide by the com- 
miſſion, or to proceed in his action; whereupon 
he will be ordered to make ſuch election within 
a limited time, uſually about a weck ; and, which- 
ever remedy the creditor chuſes, he will be at 
liberty to aſſent to, or diſſent from, the certifi- 
ficate: but if the election be to proceed at law, 


— 2 I — 


* 7 Fin, Abr. 74. pl. 8. 

© It ſeems that it ſhould be creditors under the commiſſion, not 
creditors at large; becauſe lord Hardzvicke made a diſtinction 
between ſuch creditors. See fol. 99. n. 

u Tr. Ath. Rep. 105. 

w 2 Tr. Ath. Rep. 528. 

* The commiſſioners have full right to inquire, whether 
one who comes in, to prove his debt under the commiſſion, 
means to proceed at law. Left. 52. 

he 
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the creditor muſt waive all dividends under the 
commiſſion. | 

If a man trade with a bankrupt between the 
act of bankruptcy and the commiſſion ſued out, 
whether by delivery of goods or payment of 
money, without notice of "the act of bankruptcy, 
the bankrupt keeping open trade, ſuch perſon 
ſhall come in as a creditor for ſuch goods or 
money y. 

As to goods /o/d to a bank or money 
received of him between the act of bankruptcy 
and the commiſſion ſued out, without notice of 
the act of bankruptcy, the bankrupt keeping 


open trade; lord Mansfield * ſaid, that until the 


making of tat. 19 Geo. 2. c. 32. if the bankrupt 
had bena fide bought goods, or negociated a bull 
of exchange; and thereupon, or otherwiſe in 
the courſe of trade, paid money to a fair credi- 
tor, after he himſelf had committed a ſecret act 
of bankruptcy, ſuch bond fide creditor was liable 

to refund the money to the aſſignees, after a 
commiſſidn and aſſignment; and the payment, 
though really and bond fide made to the creditor, 
was avoided and defeated by the ſecret act of 
bankruptcy ; but that this was remedied by the 


above ſtatute, in cate 1 notice was had by the 


creditor, prior to his receiving the debt, © That 


* 


3 — 


2ͤ 


Y 7 Fin. Abr. 59. pl. 6. ſo determined in 1716. 
* Bur. Rep. 32. Hardwicke, C. fart, in Trinity term, 
1754, 27 Ges 2. That if a creditor receives money, or bills 
of exchange, after act of bankruptcy committed, it is good 


payment, 7/ 2s notice, and if the bills are received before the 


commiſſion iſued. 2 Vez. Rep. 550. and indeed lord Mansficld 
himſeif ſaid, in Hilary term, 33 Geo. 2. That lendiag money 
to traders, knowing them to be in dubious, tottering, or d1- 
ſtreſſed circumſtances, on mortgages or lives, is not fraudu- 
lent, nor the contract, in caſe of bankruptcy, void. 2 Bur. 


Rep. 931. 


« hig 
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« his debtor was become bankrupt, or was in 
« inſolvent circumſtances.” 

The legiſlature * has declared, that previous 
to the year 1746, if a bond fide creditor of a 
bankrupt had received his debt of ſuch bank- 
rupt between the act of bankruptcy and tlie 
commiſſion, though ſuch creditor had no notice 
of the act of bankruptcy, yet ſuch payment wes 
void, and the creditor was obliged to refund. 

The law as to the point of = debtor of a bank- 
rupt refunding ſeems to ſtand thus, according to 
the reporters of good authority in Meſiminſter- hall. 

A bankrupt may receive his debts after an act of 
bankruptcy committed, from ſuch of his debtors as 
do not know him to be bankrupt , and the pay- 
ment will be good, and a diſcharge againſt the 


„ 


2 In the preamble to tat. 19 Ges. 2. c. 32. ſ. 1. the par- 
liament declared, that many perſons within the deſcription of, 
and liable to, the ſtatutes concerning bankrupts, frequently 
committed ſecret acts of bankruptcy, unknown to their cre- 
ditors and other perſons, with whom, in the courſe of trade, 
they had dealings and tranſactions; and after the committing 
thereof, continued to appear publicly, and carried en their 
trade and dealings, by buying and felling of goods and mer- 
chandizes, drawing, accepting, and negotiating bills of ex- 


change, and paying and receiving money on account thereof, 


in the uſual way of trade, and in the ſame open and public 
manner as if they had been folvent perſons, and had not be- - 
come bankrupts : and that the committing ſuch ſecret acts of 
bankruptcy to avoid and defeat payments, really and Ben 
fide made in the cafes, and under the circumſtances above 
mentioned, chere the perſons receiving tire ſame had not 
notice of, or were privy to, ſuch perſons having committed 
any act of bankruptcy, would be a great diſcouragement to 
trade and commerce, and a prejudice to credit in general. 

o Stat. 1 Far. c. 15. ſ. 14. 2 Show. Rep. 522. 7 Fir. 
Abr. 108. 2 Eq. Caf. Abr. 396. pl. 2. Lord Hardwicke 
ſaid, that this ſtatute did not indemnify a creditor of bank- 
rupt, unleſs it appeared, that he had no notice of the bank- 
ruptcy at the time of receiving his money; and that the courts 
of law had conſidered this an hard caſe, and always required 
a ſtrict proof of notice. Ty. 44. Rep. 157. 
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commiſſioners and the aſſignees e; ſo, if the party 
was compelled to pay by ſuit 4 and formerly, 


until the commiſſion ſued, the debtor ought not 


. = O 
to repay, though: he had notice of the bank- 


ruptcy e. 

Lord ' Hardeoicke obſerved, that the relation of 
acts of bankruptcy was as hard a caſe as any in 
the law, becauſe this relation might go a great 
way back, and over-reach all tranſactions with- 
out regard to their being fair s or fraudulent; 
that it heid in ſales of goods, and payment of 
32 and over- turned not only contracts, but 

&s upon record, and legal acts, as judgments, 
Ha executions executed, where Þ theſe acts hap- 
pened after the act of bankruptcy committed. 

He obſerved further, that it was faid fictions 
of law ſhould not enure to the prejudice of any. 
body; but were invented to ſupport rights; and 
to be fure (he faid) that was the rule, but that 
this caſe was taken out of another general rule, 
which eſt been adhered to for the take of public 
utility, viz. That it was | better a private miſ- 
chief ſhould enſue, than a general inconvenience ; 
but that, ſince trade had increaſed, the miſchiefs 
and inconveniencies had multiplied ; and there- 
fore the above ſtat. 19 Geo. 2. c. 32. was made, 
and one of the principal caſes provided for by it 


8 2 Keb. Rep. 190. pl. 38. 

4 3 Keb. Rep. 232. Fern. 94. 2 Ventr. 358 

e 3 Keb. Rep. 232. Freem. 349. pl. 435. 

f Tr. Ath. Rep. 127. - Veſ. Rep. 328, 329, S. P. 

5 The late J. Blacłſtone's opinion on this matter ſeems 
rather injudicicus ; for he ſays, that the intention of this re- 
fative power is only to reach fraudulent tranſactions, and not 
to diftre/s the fair trader. 2 Black. Com. 486. 
Nep. 32, 33» 37. 

i Lex citius vult tolerare privatum damnum, quam publicum 
malum. Co. Lit. 152, 6. 


was 
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was the negotiation of bills of exchange; and 
though the party might not bring himſelf ſtrictly 
within the act, yet if he was within the meaning 
of it, the court of chancery would go as far as it 
could in ſupport of it. 


Debts k which cannot be proved under the commiſſion. 


Whoever! will come in under a commiſſion of 
bankrupt, muſt ſwear to a debt due and paya- 
ble at or before ® the aft of bankruptcy ; or due 
then, and payable upon bills, bonds, &c. at a 
certain time afterwards, and which will certainly 
come to paſs ; therefore, 

Debts payable upon a contingency, which may 
poſſibly never happen, cannot n be » proved. 

One having only a cauſe of ? action, cannot 
come in and prove it as a debt. 

Creditor, during bankruptcy, having a verdict 
with damages and coſts, in aſſault and battery, 
before bankruptcy, but not judgment until af- 
ter * certificate ; cannot, in the opinion of the 
court of C. B. come in under the commiſſion ; 
ſuch demand not being a proveable debt, becauſe 
not due at time of bankruptcy. 


I 


* See fol. 108. 

1 3 Jil. Rep. C. B. 270. 

= But the depoſition of debt runs, ** at or before the date 
c and ſuing forth of the caommiſſion. See Appendix. 

n 3 Wil}. Rep. C. B. 270. | 

© But ſee ſtat. 7 Geo. c. 31. under “ contingent creditors.” 

P But guere, becauſe the ſame court, on the fame occaſion, 
thought, that the words “ cauſe of action meant ſuch a 
debt as was due, owing, and payable in all events. 3 Will: 
Rep. C. B. 271. 

1 3W i. Rep. C. B. 270. 

See what actions certificate bars in chap. 8. 

See 3 Vilſ. Rep. C. B. 270, 272. \ 
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Refolved *, that the acceptor of a bill of ex- 
change, drawn on him by bankrupts, who pro- 
miſed to indemnify him, before their bankruptcy, 
could not, on his being ſued. and charged in ex- 
ecution, come in as a creditor under the com- 
miſſon; becauſe d no debt was due or owing 
from the bankrupts to the acceptor, until he was 
charged in execution; and his body being in 
priſon upon judgment and execution for a cer- 
tain fum, was held by the court of Common Pleas 
to be the ſame thing as if the acceptor had paid 
the debt and coſts, due on account of the bill; 
and Zhen, and not before, the bankrupts became 
indebted to the acceptor, which was after the 
bankruptcy. | | 

If A. has a bond of indemnity from B. and 
the condition be broken, and afterwards B. be- 
comes bankrupt before A. has been ſued or dam- 
nified ; though A. had a good cauſe of action 
againſt B. before the act of bankruptcy; yet, as 
A. had not been damnified by paying any certain 
ſum of money, by reaſon of B.'s breach of the 
condition ; A. cannot poſiibly ſwear to any debr 
due and owing from B. at the time of the act of 
bankruptcy. | 

Leſſor * cannot prove a penalty incurred by 
his leſſee for ploughing up meadow ground, as 
a debt under a commiſſion of bankrupt. 

Obligee ? cannot prove penalty in an obliga- 
tion forfeited for breach of covenants, by obli- 
gor before he became bankrupt, as a debt under 
the commiſſion. 


n . 


— — — 


t 14. 13. See Id. 530: 
* Id. 14, 17. 

3 Fill. Rep. C. B. 270. 
x See id. 
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In ejectment, there was a verdict at the ſum- 
mer aſſizes for the creditor, and nominal dama- 
ges; afterwards in that vacation defendant be- 
came bankrupt; and in Mich. term following 
plaintiff ſigned final judgment, and had coſts de 
trcremento then taxed and allowed to him. Lord 
Henley held, that theſe cofts did not become a 
debt until the judgment, and were connected 
therewith; and that the creditor could not be 
permitted to prove ſame, as a debt, under the 
commiſſion. 

Aſſignor * cannot prove damages ariſing from 
the breach of a collateral, independent, expreſs 
covenant, by the aſſignee of a leaſe to indemnify 
the aſſignor, as a debt, under the commiſſion. 

Creditor d, who at time of bankruptcy had 
ſuſtained no damage, muſt be then wholly un- 
certain whether he would ſuffer any, and there- 
fore cou'd ſwear to none; much leſs before the 
commiſſioners, that the bankrupt owed him ſo 
much money on account, when he had not paid 
a farthing of it. 

One guilty of uſury cannot come 7 to prove 
his debt as a bond fide execlitor under the com- 
miſſion, for the whole debt is 4 void. 


Debts which may be proved under the commiſſion. 


We will now conſider the nature of thoſe 
debts, the proof of which the commiſſioners 
ought to admit; and for that purpoſe digeſt the 
creditors in alphabetical order. 


** 
* 


* Ex parte Todd, 3 Will. Rep. 270. 

a 4 Bur. Rep. 2444, 2446. 

> 3 Vill. Rep. C. B. 17, 272, 346. 

e IBid. 262. | 

« 2 Fez, 489. See Tr. Ai. Rep. 125« 
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A. 


Lord Hardwicke referred it to the commiſ— 


ſioners to ſettle the value of an annuitant's life, 


and that ſhe be admitted a creditor for ſuch 
valuation, and the arrears of the annuity, and 
not for the whole * purchaſe-money. 

Lorde chancellors Xing, Talbot, and Hardwicke, 
ordered an apprentice, whole maſter became 
bankrupt, to be admitted as a creditor f under 


the commiſſion, on account of the apprentice fee 


received by the maſter, only for the remaining 
ſum thereof, after deducting for the time he liv- 
ed with the bankrupt. 


N.. draws bills of exchange on II. who had 
no effects of V. in his hands, the bills are tranf- 
mitted to R. and company, and indorſed over 


— ——— 


The creditor gave 2co/l. for an anzuity of zol. a year, 


for her life, payable out of the bankrupt's eſtate; as the 


annuitant had enjoyed the annuity eighteen years, his lord- 
ſhip thoucht it unreaſonable that ſhe ſhould have the whole 
purchaſe-raerey. Fr. Att. Rep. 25 1. pl. 134. If annuitant 
or bankrupt eſtate has 2 decree for payment of arrears, and 
that a certain ſum of money ſhall be placed out to ſecure 
growing payments; annuitant ſhall, out of dividends, be 
paid the growing payments of annuity, and if any deficiency, 
it ſhall be made goed by fale of ſufficient part of the capital 
from time to time. 2 . Rep. 489. 


e Tr. Ah. Rep. 1 149. pl. 5g. See id. 261, Apprenticeſhip 


as not diſſolved by the bankruptcy of the maſter. Str. 5 82. 
s Mod. 235. Seſ. Caſ. 278. pl. 218. W Rep. 231. 


2 Ld. Raym. 1352. Foley 229. | 
t But lord Hardwwicke on another occaſion held, that the 


moſt equitable method was to allow the apprentice a grofs 


ſum out of the bankrupt's effects, and that commiſſioners of 
late years had recommended it to creditors to allow it, and in 
his opinion very rightly, for it would be hard to make the 
effrintice come in as a creditor under the commiſſion. Tr. 
A. K. Rep. 201. 


a by 
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by them to ſeveral perſons. Lord * Hardiwicke 
ordered the aſſignees of R. and Co. to be ad- 
mitted as creditors under Vs commiſſion, for 
ſo much as they had paid to the indorſees of 7's 
bills of exchange under R. and Co's commiſ- 
ſion. 

The execution of the aſſignment by the com- 
miſſioners under the commiſſion, on behalf of 
which the affignee applies to be admitted a cre- 
ditor, ſhould be proved, either by affidavit be- 
fore a maſter in Chancery, exhibited to the com- 
miſſioners, or viv4 voce before them, but the 
bankrupt need not join with his affignee in the 
depoſition, becauſe though the bankrupt hath 
actually received the debt, the payment may 
happen to be void as to his afſignee. 

In h equity a bond is aſſignable for valuable 
i conſideration paid, and the affignee alone be- 
comes entitled to the money, fo that if the obli- 
gee, after * notice of the aſſignment, pays the 
money to the obligee, he will be compelled to 
pay it over again; and though a bond, being a 
choſe in action, cannot! be affigned over by law, 
fo far as to enable the affignee to fue in his own 
m name, yet he has by the aſſignment ſuch a title 
to the paper and wax, that he may keep or can- 
cel it. | 


Fr. A.. Rep. 122. pl. 67. 


n 2 Vern. 595. pl. 534. Becaufe the aſſignor can farniſh 
the Mance with all the means of reducing it into poſſefiion. 
By Burnet Juſt. Tr. Atk. Rep. 171. | 

3 Chanc. Rep. 53. [*90.] 

2 Fera. 540. But payment to the obligee without no- 
tice of the aiſignment is good. Chanc. Cal. 232. 

| Unleſs for a debt due by an aſſignor to the aſſignee. 

3 Lev. Rep. 234. Ney Rep. 52. 
n And by the modern practice he may ſue for it in the 
name of the obligee, as his attorney, fo ſaid by Burner 
Juſt. Tr. 4:4. Rep. 171. but Bacen doubts whether this can 
be done without an Expreſs authority. Bac. Abr. 157. 


I Bonds 


5 Miene of a Debt. Chap. 3. 


Bonds are aſſignable in Holland, and therefore 
an a'i;gnment of "bonds there, according to their 
cuſtom, are allowable here, by lord keeper a 
Finch b. 

ne obligee in the original bond muſt join 
with the affgne? in the depofition that he hath 
not received the debt, or any part thereof, or 
any ſecurity or ſatisfaction for the fame, for if 
the obligor (the bankrupt) has diſcharged the 
debr, though he paid it to the obligee with no- 
rice of the alignment, yet the bankrupt eſtate 
in ſuch caſe is totally diſcharged ; and the a/- 


fignee muſt take his remedy over in Chancery 
againſt the obligor. 


Though debts are not 4 aſſignable in law, 
vet they are on good conſideration aſſignable in 
equity. Lord keeper * Bridgman ſaid, that he 
would not protett the aſſignment of any cheſe in 
action, unleſs it was in ſatisfaction of ſome debt 
due to the aſſguee, but not where the debt or 
. choſe in action was aligned to one to whom the 
aſſignee owed nothing precedent, fo that the 
alignment was voluntary, or for money then 
given. By the law of merchants, a merchant 
may * agn debts. The original creditor muſt 


— 
— 
—— 


n 232 
© Afterwards lord chancellor, and earl of Nettingham. 
® 2 Chanc. Caf. 7. 36. 
4 A cho/+ in a Sion may be afligned over for lawful cauſe, 
as a juſt debt, but not for maintenance. 15 H. 7. 2. pl. 5+ 
"> Abr. 137. pl. 3. Other authorities ſay, that if one 
alligns over his debt to another, and the debtor agrees to it, 
vet that the guet ſhall not have action, nor the debtor be 
diſcharged again the aſſignor. 11 H. 6. 7. pl. 12. 16. pl. 9. 
by the court, Bre. Abr. 225. pl. 178. wlüch note; 3 Fin. 
Abr. 151, 
r 2 Freem. 145 pl. 285. 
2 Chan. Caſ. 37. 


join 
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join in the depoſition with the afiguee. (For the 
aſſignee of a ſhip, ſee Mortgagee.) 

An attorney had been employed by one who 
became bankrupt ; at{bgnees petition to have up 
papers, and that the attorney might come in for 
his demands peri paſſu, with other creditors. 

Lord chancellor Talbot : The attorney hath a 
lien upon the papers, in the ſame manner againſt 
aſſignees, as againſt the bankrupt ; and though 
it doth not ariſe by any expreſs contract or agree- 
ment, yet it is as effectual, being an implied 
contract by law; but as to papers received after 
the bankruptcy, they cannot be retained ; and 
therefore if the aſſignees deſire it, let the bill 


be taxed, and upon payment, papers delivered 
up *. 


B. 
If A. 1s bail for B. either to bring in his body, 


or to pay the condemnation money, and B. be- 
comes a bankrupt, whereupon A. pays the money, 
he may come 1n as a creditor v. 

If the bail be liable, that is, if he has juſtified 
himſelf as ſuch, before his principal becomes 
bankrupt, though he be not fixed till after, yet 
it ſeems he is well entitled to make his claim 
forthwith, and to prove, as ſoon as he has paid 
the condemnation money, for lord Herdwicke 
declared, bail were no creditors till damnified, 
which is agreeable to the reaſon for the diſtinc- 
tion between © debitum in preſenti, ſolvendum in 
« * futuro. See Sureties, 


t- Vin. Abr. 74, pl. 8. 
« Com. Dig. 527- 


* See 2 Stra. 949— 2 Barnard. K. B. 251, 3555 


* 


Tr. Ath. Rep. 238. pl. 130. 
12 The 
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112 * Creditor. by Bill of Exchange. Chap. 3. 


The creditor of a bankrupt had 3% of ex- 
change on merchants in Holland, who made them- 
Giles liable by accepting them, and afterwards 
failed and compounded with their creditors ; fo 
that this creditor had two perſons at ſtake for 
his debt, one of them bankrupt, and the other 
kad made a compoſition; this creditor had re- 
ceived nothing under the compoſition, at the 
time he proved his debt, under the commiſſion 
of tr and therefore admitted a creditor 


for the whole ; but before a dividend, he receiv- 
ed two ihillings and fix pence in the pound, 
under the compoſition of the acceptors of the 


bills ; the commitiioners directed that he ſhould 
be paid his dividend, after deducting what he 
had received on the bills of exchange; "the aſſig- 
nees ſaid, that he ſhould be paid a dividend only 
on the ſum left after deducting the 28. 6d.; 
but * this would be taking away "from a man the 
double ſecurity he had, and which he might 

make uſe of in law and equity, till he © was fa- 
tisfied his whole debt; as the compoſition was 
not paid till after the debt proved, the creditor 


ſhould receive a dividend on his whole debt pro 


2 So ſaid by lord Hardxvicke Tr. Ark. Rep. 110. 2 Feu. 
Rep. 113. 

*'Suppole (ſaid lord Haraxvicke) there are ſeveral obligors, 
the obligee may have ſeveral actions againit them all, ſeve- 
ral judgments too, and ſeveral executions; but he ſhall not 
levy more than one ſatisfaction for his 1 if he _ 
courts of law will bep i in. [Srra. 515.) The fame in bills 
exchange, actions, &c. he againſt drawer and all the e 
but only one ſatisfaction for the debt; ſo under commiſſions 
of bankrupt, the creditor is entitled to come under tie com- 
miſſion againſt all the obligors, drawers, &c. and this, is not 
a preference given to ſuch creditor, but a benefit he is entitled 
to at law, upon all his ſecurities, till he is completely ſatis- 
fed. Tr. Ak. Rep. 110. 


ratd 


Chap. 3. Creditor by Bill of Exchange. 113 


rats with the other creditors, and account there- 


after for what he had received, or ſhould receive 
on the bills of exchange; and that this would not 
be any prejudice to the eſtate, for it he received 
more from thoſe Jide of exchauge than would an- 
ſwer 20s. in the pound, he ſhould account to 
the aſſignees for the ſurplus. 

Lord Hardwicke ſaid, that this caſe differed 
from that in * which the court would not admit 
a perſon vho had received a dividend of 635. 
againlt the drawer to prove more than the re- 
maining 149. as a creditor under the commiſſion 
againſt the indorſee, becauſe the creditor there 
had received the benefit before he had attempted 
to prove his debt againft the indorice under the 
commiſſion s. 

A. drew a bill, payable to B. on C. in Holland, 
for 1001. C. accepts it, afterwards A. and C. 
became bankrupts, and B. receives 40/7. out of 
C.'s effects, after which he wanted to come in 
as a creditor for the whole 1001. out of A. s 
effects. Lord chancellor Macclesfiz!d permitted 
B. to come in as a creditor for 601. and 
directed the maſter. to fee whether the other 
401. was paid out of 4.'s effects in C.'s hands, 
or out of C.'s own effects; if the latter, then C. 
was a creditor for this 401. alſo, but if out of 
A.'s effects, then 40/7. of the 100/. was paid ® 
off. 

The coſts and charges of proteſting 4% of 
exchange accrued before the commiſſion iſſued, 
allowed by lord Hard to be proved under 


14—— 


3 1 


f See under Creditor by note of hand.“ 


5 Tr. Arkh. Rep. 111. 2 ez, Rep, 113. pl. 46. S. 95 
h 2 P. Wil. Re. 8 7 pt. 21. 
Tr. AK. Rep. 140. pl. 81. 


I 3 = 


114 Creditor by Bond. Chap. 3. 
the commiſtion, but no part of the coſts ariſen 
atterwards. | 

if 2 man draws a bill of exchange before he be- 
comes bankrupt, though it is not proteſted till 
after, het it feems that the debt incurred thereby 
may be claimed immediately, and proved when the 
bill 1s returned proteſted; otherwiſe the diſtinction 
of © debitum in praſenti, ſolvendum in futuro, 
would be groundleſs * and idle. 


A. lent money to B. and C. on their bonds, B. 
became bankrupt, the commiſſioners aſſigned the 
eſtate in truſt for the creditors. | 

A. ſued the bond againſt C. and got judgment, 
and took him in execution by a ca. /a. and there- 
upon C. paid A. 24/7. but being old and poor, 
A. conſented to diſcharge him out of cuſtody. 
Lord chancellor ! Harcourt decreed A. to come 
in as a creditor for a moiety of what remained 
due on the Lend, for the execution, being ſub— 
ſequent to the aſſignment of the bankrupt's 
eſtate, ſhould not (at leaft in equity) diſcharge 
A.'s demand out of the bankrupt's eitate ; but 
becauſe each in equity was liable but to half the 
debt, and C. was not the original debtor for the 
whole, A. ſhould have relief only for a moiety of 
his remaining debt againſt the aſſignees; but 
had the bankrupt been the original debtor, and 
had borrowed all the money, then 4. ſhould 
come in before the aſſignees as a creditor for 
all his debt. 

Lord chancellor Hardwicłe ſaid, that though 
a creditor on Bond and an open account be- 
ſides, was finally to be admitted a creditor only 


* See 2 Stra. 949. 2 Barnard. K. B. 251. 2 Kt. 2 39+ 
| / 187 | YT 
1 FF: 2 6h» Rep. 237» pl. 


. for 


Chap. 3. Creditor by Bond. Beoł-keeper. 115 


for the balance, yet it was every day's experience 
to admit him to prove the bond debt, but {till 
the commlihoners might take the account after- 
wards, and the creditor ſhould be entitled, on 
a dividend, to no more than what appeared to be 


really due to him on the balance ®, dee « Iy. 
* ere.” 


Though the book-keeper of a merchant or tradeſ- 
man is! allowed to make an af$davit, in order 
to hold a defendant to bail at law, who ſtands 
indebted to his maſter, if he will ſwear » poſi- 
tively to the debt, yet ſuch Zock-keeper ought 
certainly not to be admitted to prove a debt for 
his maſter under a commiſſion of bankrupt; 
becauſe under commiſſions of bankrupt the cre- 
ditor's P own poſitive oath is required, but the 
act of parliament * for holding to bail or ar- 
reſting defendants, diſpenſes with the oath be- 
ing taken by the creditor himſelf, provided the 
oath be poſitive, for then it may be taken bh 
any perſon ; and upon conſideration the diſtinc- 
tion ſeems reaſonable, for the oath required at 
law is only to oblige the debtor to give his 
creditor good fecurity, that the debt when le- 
cally recovered fhall be ſatisfied ; whereas the 
oath taken under commiſhons of bankrupt, gives 
the proof of the debt, the effect of a verdi# or 


judgment at law; and as to the objection, that 


— 


—é 


— 


L m Tr. Atk. Rep. 70. 
A n 2 Stra. 1226. 2 Barnard. K. B. 256. 2 Ke. 114. 
5 pl 65 


A poſitive oath of the debt is required, both by the act 
5 of parhament, (12 Geo. c. 29. ſ. 2. perpetuated by 21 Geo, 
2. c. 3.) and by the eſtabliſhed rule of the court. 2 Bur. 
9 Rep. 65 5. | 
Fr. Ath. Rep. 77. 
2 12 Geo. c. 29. ſ. 2, 
or 
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116  Book-reeper. Builder. Chap. 3. 


the creditor's oath for ſubſtantiating his own de- 
mand ought to be rejected, as being the evi- 
dence of a party intereſted, which in general is 
not admiſÞble at law; it may be anſwered, by 
obſerving that the juriſdiction under commit. 
ſions of bankrupt is e as well as legal. 


A. by articles was to build « certain houſes, B. 


furniſhed him with materials, and took an afſ- 


ſignment of the articles for his ſecurity, but be- 
fore the aiiignment A. was bankrupr. 

Lord chancellor Cowper: B. has a ſpecial 
equity, inaſmuch as by what he advanced, 4. 
was enabled to perform his agreement to the 


common benefit of the creditors, and therefore 


B. ſhall have all his money he advanced after 
he had a ſpecific intereſt in the articles ; but as 
to what he gaye credit for before, he truſted as 
another creditor. 

And lord chancellor put the caſe of A. in build- 
ing a ſhip, he becomes bankrupt, and after B. 
furniſhes materials to finiſh it; B. ſhall have all 
his money, and not come in average with the 
other creditors ”. 


* 


A child living with and maintained by pa- 
rent, who receives the earnings of the former, 


may be admitted a creditor under her father's 


commiſſion ; but with caution. By lord chan- 
cellor * Har Swicke. 

The collefor or gatherer of taxes muſt produce 
his authority, viz. his appointment or deputation, 
that the commiſſioners may judge of the legality 


„ 
* 


f „ Fin. Abr. 73. pl. 4 
* 2 Jex. Rep. 675. ä - 
.-0 
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of it, otherwiſe the bankrupt eſtate may be 
doubly charged for one and the ſame debr. See 
« Pariſbicner. 


The clerk is uſually appointed receiver of his 
company, and is therefore the proper perſon to 
prove a debt due from a bankrupt to his com- 
pany, his appointment under the common ſeal of 
the company, muſt be exhibited to the commiſ- 
ſioners. 

Every perſon who ſhall give credit on ſecu- 
ritie:, payable at a future day to perſons who are 
or ſhall become bankrupts, upon good conſider- 
ation, hond fide, for money or other thing, not 
due before the time of ſuch perſons becoming 
bankrupts, ſhall be admitted ta prove their ſe- 
curities © or agreements, as if they were payable 
preſently, and ſhall have a dividend in propor- 
tion to the other creditors, diſcounting 5 /. per 
cent. per ann. from the actual payment, to the 
time ſuch money would have been become 
due v. 

A tra- 


——— _— — ——_ 


— * — —_— „ We „„ 9 — ͤ 


© From which the bankrupt ſhall be diſcharged, as if ſuch 
money had been due before the time of his becoming bank- 
rupt. Stat. 7 Geo. c. 31. f. 1. 

u Stat. 7 Geo. c. 31. ſ. 1. The occafion of making this 
law was, that merchants and other traders in goods had been 
very often obliged, and more eſpecially of late years, to fell 
and diſpoſe of their goods and merchaudizes to ſuch perſons 
as had occaſion for the ſame, upon truſt ox credit, and to take 
bills, bonds, promiſſory notes, or other peripns ſecurities for 
their monies, payable. at the end of three, four, or fix months, 
or other future days of payment, and the buyers. of ſuch 
goods becoming bankrupts, and coiamiſſions of bankruptcy 
being taken out againſt them, before the money upon ſuch 
bills, boxds, &c. became payable, it had, been a queſtion whe- 
ther ſuch perſons giving ſuch credit on /uch ſecurities, ſhould 
be let in to prove their debts, o be admitted to have any di- 
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118 Contingent Creditors. Chap. 7 


A trader contracted with the Eaft India com- 
pany at one of their ſales for the purchaſe of a 


parcel of Eaſt India goods, to be paid for at a 


tuture day, and before the day of payment, he 
became bankrupt. Lord chancellor King held 
this caſe not within the ſtatute, becauſe * the 


goods were not delivered, nor the contract ſign- 
ed by the party v. 


a 


_— 


vidend, or other benefit by the commiſſion, before ſuch time 
as ſuch ſecurities became payable, which had been a great 
diſcouragement to trade, and a great prejudice to credit within 
this realm. In a queſtion about a bankrupt, chief juſtice 
Lee held, that though the * preamble to this ſtatute ſpoke 
only of bonds given for goods in trade, payable at a future 


day, yet that the enacting words extended to all forts of 


bonds for the payment of money; and that the words /uch 
ſecurity did not mean ſecurity for ſuch a fort of debt, but ſe- 
curity by bonds, bills, notes, &c. 2 Stra. 1211. S. P. 
lord chief juſtice Nilmot. 3 Wil}. Rep. 17. and by the whole 
court of C. B. id. 271. Lord chancellor King ſaid, that for- 
merly in caſe a trader contracted a debt payable at a future 
day, and afterwards (but before the day of payment) be- 
came bankrupt, this not being a debt until after the bank- 
ruptcy, at which time the bankrupt could not do any act to 
alien or leſſen his eſtate to the. prejudice of his creditors, 
ſuch contract was held void, and the creditor not allowed to 
come 1n for a ſatisfaction under the commiſſion ; and in ſome 
caſes it was thought hard, that if one, on the buying of 
goods, or for other valuable conſideration, ſhould give a note 
under his hand payable at a future day, and actually had the 
goods delivered to him, or the money lent him, and before 
the day of payment the debtor ſhould become bankrupt, that 
in this caſe the creditor ſhould not come in under the com- 
miſſion with the reſt of the creditors ; wherefore, for the reme- 
dying of this, the ſtatute was made. 2 P. Wil. Rep. 396. 
pl. 124. 2 Lord Raym. 1549. 7 Vin. Abr. 72. pl. 7. Tr. 
Atk. Rep. 116. 

* There being no expreſs words in ſtat. 7 Geo. c. 31. as 
to either the deliver 0 of the goods, or as to the contract's 

y 


being to be ſigned by the party; quere the authority of this 
opinion of lord Xing. 


'Y 2 P. Wil. Rep. 396. pl. 124. 


See © To the Reader, vii, 


And 


id 
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And at this day, if a bond or note be given 
by a trader upon a contingency, and before it hap- 
pens the trader becomes bankrupt, and then the 
contingency happens, this is not within the act, 
neither ſhall the debt ariſing * after the bank- 
ruptcy be ſatisfied under the commiſſion e; for 
it was uncertain, whether ſuch bond or note 
would ever become payable or not, by reaſon of 
it's depending on a contingency which had not 
happened at the time of the act of bankruptcy 
committed, and ſo it was impoſſible to make an 
abatement of 5 /, per cent. as the act directed , 
which extended only to creditors at a future day 
certain s. And lord chancellor King was of opi- 
nion, that no part of the bankrupt's eſtate ſhould 


wait or be deferred from being diſtributed, the 


act ordering that the bankrupt's eſtate ſhould be 
diſtributed within four months ; eſpecially that 


— — ——— — 


= But if the contingency happens before the bankrupt eſtate 
be fully diſtributed, ſuch creditor ſtall come in 
2 P. Wil. Rep. 499. Meſelry 79. pl. 51. 

© By lord chancellor King. 2 Mil. Rep: 397, 497. pl. 
159. Eq. Caf. Abr. 54. pl. 3. S. P. by L. C. J. Raymond. 
2 Stra. 869. 2 Lord Raym. 1549. Barnard. K. B. 59. S. P. 
by lord chancellor Macclesfield ; 7 Fin. Abr. 71. pl. 4. S. P. 
By lord chancellor Talbot. 7 Yin. Abr. 72. pl. 7. Tr. Ait. 
Rep. 114. Lord Hardwicke ſaid, as to the caſe that had 
been mentioned, in 2 P. Wi. Rep. 497. it was barely an 
opinion of lord King, and not the caſe in judgment; but he 
did obiter declare his opinion only; that lord Talbet after- 
wards doubted of lord King's opinion, and in a caſe fince, 
lord Hardevicke had differed from him entirely, and had no 
occaſion to alter his opinion. Tr. Ath. Rep. 118. 

t 2 Lord Raym. 1549. Moſeley 79. pl. 51. 2 Stra. 868. 
admitted in K. B. and afterwards affirmed in errgr. Com. 
Dig. 527. Lord Hardwicke ſaid, there had not been one 
caſe ſince 2 lord Raym. 1546. in the court of King's Bench, 
but what had been determined expreſsly againſt a contingent 
intereſt. Tr. Ach, Rep. 114. 


t Barnard. K. B. 95. Tr, Ak. Rep. 130. 
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20 Contingent Creditors. Chap. 3. 
the diſtribution ſhould not wait, as in the pre- 
ſent caſe, for a debt which was neither debitum 
in præſenti and never might be debitum in futuro, 
in regard the obligor or drawer of the note, after 
his certificate allowed, might go to his trade 
again, and become a ſolvent perſon, able to pay 
off the bond or note, and therefore the court 
reſolved, that the contingent creditor ſhould not 
come in for a diſtribution, neither ſhouid the 
money be reſerved in favour of ſuch contingen- 
. 

Lord i Hardwicke ſaid, that there was no ſuch 
thing as drawing a line between the con!ingency 
not happening before the bankruptcy, and yet 
happening before the time of diſtribution ; that 


- this would not only be an hardſhip on the bank- 


rupt, but on the reſt of the creditors, whoſe 
debts were actually due, but would have given 
the contingent creditor a ſuperior privilege, by 
leaving it open to him to recover the remainder 
of the debt againſt the bankrupt; and ke * ob- 
ſerved that contingent debts were ſometimes caſes 
of value, more often cafes of hardſhip and com- 
paſſion, and that it were to be wiſhed they were 
remedied and ſettled for the future by! act of 
parliament. 

E. W. previous to his marriage with C. gave 
his bond to her father in the penalty of 600 J. in 
n truſt, that if the marriage ſhould take effect, 


and 


* 2 Will. Rep. 498. Moſeley 79. pl. 51. 
1 Fr. Atk. Rep. 119. | 
k Tr. Att. Rep. 117. 
Fr. Ath. Rep. 117, 120, 
m Lord Hardwicke * that the diſtinction taken in the 
court of Chancery had been between a truſt for the wife, and 
a bond abſolutely given to the wife herſelf before marriage, 


wo n 


Chap. 3. Contingent Creditors. — 


and C. ſhould ſurvive E. V. and if he ſhould, 
before his death, by will or otherwiſe, give of 
leave C. 3001. in goods or other perſonal or 
real eſtate, ſo as the ſame ſhould be paid by 
his executors or aſſigns, immediately after his 
death to C. without any claim by any perſon or 
perſons whatſoever, then the bond was to be 
void. | 

The marriage was had, and about nine years 
afterwards a commiſſion of bankrupt iſſued againſt 
E. V. whereupon he was declared bankrupt, and 
a few days after that he died inſolvent, before 
any diſtribution of his eſtate, and C. duly prov- 
ed the bond before the commiſſioners, but the 
aſſignees refuſed to make any dividend to the 
wife; ſhe therefore petitioned lord Hardwicke, 
as her huſband made no other proviſion for her 
in his life-time, that ſhe might be let in to re- 
ceive her dividend out of the bankrupt's eſtate 
and effects in equal degree with the other cre- 
ditors. 

Lord en Hardwicke ſaid, that it would be the 
hardeſt caſe in the world, if C. ſhould not be 
admitted a creditor before the eſtate was di- 
vided away, that there were great variety of 
determinations in the books, and therefore ad- 
Journed it ; but the reſt of the creditors coming 
to an agreement, to let in the wife of the bank- 
rupt as a creditor for 150/. half of the bond 
debt only, ſhe acquieſced under it, and there- 
fore lord Hardwicke gave no abſolute » opinion, 


1 — 


„ 


upon a contingency of her ſurviving the huſband ; that this 
was materially different from a truſt, becauſe there a perſon 


who came for equity mutt do equity. Ty. Al. Rep. 114. 
2 Vern. 662. 


Tr. Ath. Rep. 113, 114. 
dee his opinion in this caſe, in fol. 123. note *. 
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122 Contingent Creditors. Chap. 3. 


one way or the other, but ordered it accordingly, 
with the conſent of the aſſignees. 

Lord , Hardwicke ſaid, that there had been a 
great many caſes in the court of Chancery upon 
the point of contingency ; Tome where an huſband 
before marriage had contracted with 1 truſtees 
for the wife, to pay a ſum of money in his life- 
time for her benefit, if ſhe ſurvived, and if ſhe 
died, for her children, and if no children, for 
the benefit of the huſband. That there had been 
other caſes where the time of payment did not 
ariſe, till the contingency had taken effect, after 
the death of the huſband; and that there had 
been other caſes, where * the father of the wife 


had 


P Tr. Att. Rep. 117. 

If huſband becomes bankrupt after breach of payment 
to truſtees, they have always been admitted creditors upon 
equitable terms, and the court of Chancery had taken care, 
that the intereſt of the money ſhould be paid to the creditors, 


under the commiſſion; during the life of the huſband, and the 


principal ſecured to the wiſe, in caſe ſhe ſurvived her huſband. 
If judgment had been given at law by the huſband for this 
ſum, it was a debt notwithſtanding the defeazance, and the 
truſtees would have been admitted as creditors, though the 
terms of the bond itſelf were otherwiſe. By lord Hardawwicke. 
Tr. At. Rep. 117. | 

Upon what terms (ſaid lord Harazvicke) ſhould the party 
be relieved againſt the penalty? Why, upon paying what was 
in conſcience due out of the eſtate. Here was clearly a breach 
of the condition of this bond before the bankruptcy, for the 
half year's intereſt was become due at Chrifmas, but not paid 
till the 1oth of January, and therefore not being paid at the 
day, the penalty was forfeited at law. It has been ſaid, that 
it turns upon the act for the amendment of the law, ftat. 


4 An. c. 16. ſ. 12. That when. an action of debt is brought 


upon any bond, which hath a condition or defeazance to make 


void the ſame upon payment of a leſs ſum, at a day or place 


certain, if the obligor, his heirs, executors, or adminiſtrators 
have, before the action brought, paid the principal and in- 


_ tereſt due, though ſuch payment was not made ſtrictly ac- 


cording 
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had entered into a covenant to pay a ſum of 
money after the death of him/elf and wife, and 
intereſt in the mean time; and other caſes, where 
an * huſband by articles previous to marriage co- 
venanted to leave his wife 6007. in caſe ſhe ſur- 


— oo 


cording to the condition or defeazance, yet it may be pleaded 
in bar, and ſhall be as effectual as if the money had been paid 
a: the day and place according to-the condition, and had been 
ſo pleaded.” Before this act of parliament, the bond was 
forteited, if not paid at the day. At a day or place certain, 
are material words : that this was a new defence, and a new 
plea given by the act of parliament ; and therefore the com- 
mon way of pleading was, that all intereſt was paid before 
action brought. But that this was not a bond with a defea- 
zance for the payment of a leis ſum at a day certain, for 
that here the principal was to be paid at an uncertain time; 
for it was to be paid within a twelvemonth after the death of 
the ſurvivor of father and mother. That it was not there- 
fore a bond within the deſcription of the ſtatute, nor did the 
act of parliament intend to comprehend bonds of this na- 
ture. For ſuppoſe a bond payable at inſtalments, the obli- 
gee gets judgment on the whole penalty, upon a breach of 
payment at the firſt inſtalmunt ; why, even a court of law 
would, in ſuch cafe, act equitably, for upon the obligor's 
applying to the court there, and offering to pay the money 
due at the inſtalment, and agreeing to let the judgment 
ſtand as a ſecurity for the reſt, they would relieve the party, 
on payment of the money then due and coſts. That if this 
cale was not within the act of parliament, then it came 
within the conſtruction of the firſt two cafes, Tr. Att. Rep. 
117, 118. 

Lord Hardawicke was of opinion (though he was ſorry 
he muſt go on niceties) that the wife, as the law now ſtood, 
could not be admitted a creditor under a commiſſion of bank- 
rupt againſt the huſband. Att. Rep. 115. Becauſe in this 
caſe there was not a remedy at law before ſuch time as the act 
of bankruptcy was committed; or commiſſion taken out. 
Tr. At. Rep. 118. And he further obſerved, that unleſs the 
debt was debitum in preſenti ſolvendum in Futuro, it could not 
be proved, that in thoſe caſes where he had let in ſuch cre- 
ditors, a judgment was given at the time, which was an im- 
mediate debt at law, and ſuſpended only in equity upon the 
defeazance. Tr, Atk. Rep. 121. 


vived 


= l = —— _ n 
e wan. wm 2 n Ce _ 


N 7 1 = 
FFP ²˙ ASC - — 5 N wht 
e eo eee oe 7% 6 S 9 TE] . 2 Wa 


2 


124 Contingent Creditors. Chap. 3, 


vived him, and afterwards became bankrupt, 
and died before any dividend made. 
But it is now ſettled, that upon ſuch a pro- 


vifion for 2 wife, ſhe cannot be admitted a cre- 


ditor. Cuſe of a wife, 22 Jan. 1759, before lord 
chancellor Nozthington. 


The » obligee in any bottomree or re/ponden- 


tia bond, and the affured.in any policy of in- 


ſurance, made and entered into upon a valuable 
conſideration, S fide, ſhall be admitted to 
elaim, and after the lofs or contingency happen- 
ed, to prove his debt and demand, in reſpect of 
ſuch bonds or policy of inſurance, in like man- 
ner as if the loſs or contingency had happened 
before the time of iAuing the commiſſion againſt 
the obligor or inſurer; and ſhall be entitled, 
and ſhall have and receive a proportionable part, 
mare, and dividend of fuch bankrupt's eſtate, in 
proportion to the other creditors of ſuch bank- 
rupt, in like manner as if ſuch loſs or contin- 
gency had happened before ſuch commiſſion iſ- 


The occaſion of making this clauſe of the 
ſtatute was, that » merchants and other traders 
frequently lent money on bottomree or at re/pon- 
dentia, and in the courſe of their trade frequent- 
ly cauſed their ſhips or veſſels, and the goods 


and merchandizes loaded thereon, to be inſur- 


ed; and that where commiſſions of bankruptcy 
had iſſued againſt the obligor in ſuch bottomree 
or reſpondentia bond, or the underwriter or aſſur- 
er in ſuch aſſurance, before the loſs of the ſhip 


t See 3 Will. Rep. C. B. 271. 

u And the bankrupt ſhall be diſcharged from the debt on 
ſuch bond and policy of inſurance. Stat. 19 Geo. 2. c. 32. 
ſ. 2. Nr. Mk. Rep. 12t. 

vw Preamble to ftat. 19 Geo. 2. c. 32. f. 2. 


4 or 


— 


Chap. 3. Corperations. Country Creditors. 125 


or goods, in ſuch bond or policy of inſurance 
mentioned, had happened, 1t had been made 
a queſtion, whether the obligee or obligees in 
ſuch bond, or the aſſured in ſuch policy of in- 
ſurance, ſhould be let in to prove their debts, 
or be admitted to have any dividend under 
ſuch commiſſion, which was a diſparagement to 
trade, therefore the above act was made. 

Previous to ſtat. 19. Geo. 2. the obligor of 
a bottomree bond, becoming bankrupt before 
the return of the ſhip, and the ſhip nor return- 
ing before the diſtribution made, the obligee 
could have no benefit of the diſtribution under 
the commiſſion *. 

In » caſe of debts uncertain in point of liqui- 
dation, as between two merchants, previous to 
balancing accounts, the matter reſt upon the 
claim of a debt due at the time of the bank- 
ruptcy, the preciſe ſum to be aſcertained in fu- 


ture, but the claim may be made immediately. 


The treaſurer is the proper perſon to demand 
a debt due to a corporation from a bankrupt, 
and ſuch treaſurer muſt ſhew the commiſſioners 


his deputation or appointment under the cor- 
poration ſeal. 


The commiſſioners ſhall admit the proof of 
any creditor's debt, who ſhall live remote from 
the place of their meeting, by * affidavit, or, 
being of the people called Quakers, by ſolemn 
affirmation, and alſo permit any perſon duly 


£ Sk, P. Wil. Rep. 499. Moſeley 79. pl. 51. 3 Wil. Rep. 
„B. 271. 


7 See 3 Wilj. Rep. C. B. 271. 
But before whom. is atlidavit may be ſworn, the act 
icems ſilent. 
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126 Creditor by Execution. Chap. 3. 


authorized by letter of attorney from ſuch cre- 
ditor, (oath or affirmation being made of the 
due execution thereof) either by an affidavit 


ſworn, or affirmation made, before a maſter in 


Chancery, ordinary or extraordinary, or before 
the commiſſioners diva voce, to vote © in the 


choice of aſſignees in the place of ſuch credi- 
tor f. 


Z. 


A man who has an execution, or an 8 extent b 
ſerved or executed upon the lands or goods of a 
bank - 


— 


e Though the act mentions the voting in the choice of aſ- 
ſignees ens, yet it ſeems that the letter of attorney may be 
for fxeral other purpoſes ; as for inſtance, to accept the 
truſt of the aitigneeſhip ; m gn a bankrupt's certificate ; to 
receive dividends; to conſent to compoſition, arbitration, 1n- 
ſtituting ſaits in equity (for the aſſignees may purſue any 
legal method of recovering the bankrupt”s eſtate or effects, 
by their own autherity, 2 Black. Com. 486.) at a meeting 
of the creditors, to be held in purſuance of notice in the 
Gazette for that purpoſe; and it may authorize the attorney 
to do any other neceſſary and egal act, but they muſt be all 


- exprefsly mentioned in the inſtrument. As the letter of at- 


torney to ſign the bantrupt's certificate muſt be filed in the 
ſecretary of bankrupt's office, before the certificate can be 

lowed by the great ſeal, it ſeems adviſeable to have one 
letter of attorney for that purpoſe only, and another for the 
other purpoſes mentioned above; becauſe otherwiſe, whenever 
it is neceſſary to produce it on any other occaſion, as to re- 
ceive a dividend, &c. the party muſt be at the trouble and 
expence of getting the ſecretary of bankrupt's clerk to attend 
with it; or of an office copy at leaſt. 

Stat. 5 Geo. 2. c. 30. J. 26. 

8 An extext may be tefed in the vacation, becauſe 1 it iſues 


from the equity fide of the court, which is always open; 


the teſte of the writ muſt be the date of the fat. 2 Stra. 759. 
the extent will be irregular if teſted previous to the fiat of 
the baron. 2 Stra. 700. Buzxb. Rep. 165. Gilb. Eq. Rep. 
223, 224. 8 | 
d The king is not within the ſtatutes of bankrupt. 2 Show. 
Rep. 480. pl. 443. not being named. 2 Jo. 203. 2 Stra. 
| 982, 


Chap. 3. Creditor by Execution, 127 


bankrupt, before he becomes bankrupt, needs 
no relief under the commiſſion #. 


A cre- 


** * 
* 


_— 


982. Tr. Atk. Rep. 262. pl. 142. Bunb. Rep. 202. pl. 279. 
2 Veſ. Rep. 456. pl. 190. So that if after the act of bank- 
ruptcy committed, and before aſtigament of the bankrupt's 
effects, an extent iſſues for the debt of the crown, the goods 
are bound thereby. 7 Fin. Abr. 74. pl. 9. 104. pl. 1. 
Barnes 323. S. P. the king is bound by an actual aſſign- 
ment, becauſe the property is then abſolutely transferred to 
a third perſon. Show. Rep. 480, 481. 2 Stra. 982. Bul. Tri. 
at Nr. Pr. 39. The diſtinction that the preference of an 
extent does not hold in the caſe of a diſtreſs for rent, as it 
does in the caſe of an execution, is not well founded, in the 
opinion of Parker, lord chief baron of the Exchequer ; be- 
cauſe the rule holds equally in the caſe of a ſeizure made by 
virtue of a warrant of commitiioners of bankrupt, and yet 
their warrant is no execution. This was fo held in the cafe 
of the King againſt Crump und Hanbury, cited in 2 Show. 
Rep. 484. and the pleadings are at large in Tremaine's Pleas 
of the Crown, 637. Lord chief baron Parker ſaid, he had 
alio a ſhort MS. note of it, which reports it thus : One in- 
debted to the crown became bankrupt, and a commiſſion 
was ſued out againſt him, and an aflignment made of his 
eſtate ; and the extent iſſued for the crown, teffed the day of 
the date of the ailignment ; and the extent was preferred: 
And this adjudged by his great predece;for, lord chief baron 
Hale. Park. Rep. 126. Sir Bartholome:v Shower reports it 
more fully, but to the ſame effet.—Fawerd Lewis indebted, 
to the king by bond, 3 Mar. 19 Car. 2. extent on that bond 
dated 21 Mar. inquiſition finds Lexis poſſeſſed 15 Apr. and 
then captain Hanbury pleads his title: That Lexwts, 5 Mar. 
became bankrupt, that ſame day a commiſſion ulued, that 
next day, the commilioners found Lewis bankrupt, before 
date of commiſſion iſſued, that 12 Mar. goods in queſtion were 
ſeized by commitlioners warrant, that 20 Mar. they affigned 
to creditors, who thereby became poſtefied : To this plea the 
attorney-general demurs generally; and judgment given for 
the king; and although the goods were actually in cufledia 
lepis, yet, becauſe the extent came before the property was 
veited by an aſſignment, it was held a good extent. 2 Show. 
Rep. 480. pl. 443. 


KI But 


= 


_ 


O21, A. == * — — 
v 2 p — 2 
Dp 2 , , 


wr 


1 


3 „ DT 
* 5 x PT 1 3 * 
4 7 


128 Creditor by Execution. Chap. 3. 


A creditor by * ſtatute not ſued and executed 
before the bankruptcy, ſhall come in only pro 
ratd, 


But it was objected by de Kan counſel, that tire bank- 
rupt acts ſpeak 'of creditors in general, without naming the 
King, and therefore it is within the known rule; that the 
King, not being expreſsly named, ſhall not be bound. And 


they cited the caſe of Audley and Haljey, in Sir V. Jones 


202. Mere it is held, that neither the ftatutes e mercatori— 
645, nor of the ſtaple, nor the ſtatutes concerning Landrupts, 
mention the king, and therefore he ſhall not be bound by 
them. 


L. C. B. Parity admitted this in general to be true, and yet 


the reaſon given by Sir B. S. in his reports, that the property 


was not altered, is the true reaſon ; which will appear by 
Wppoing that the extent had iſſued the day after the date 
of the alignment ; for then it would have been a clear catc 
againſt the crown, becauſe the property of the goods would 
have been abſolu; ely transferred out of the bankrupt, and 
veſted in the alfignees. The conſequence of which would 
have been, that then they would have become the goods of 
other men; and when an extent came afterwards, it would 
have been to ſeize the goods of other perſons : the king can- 
not take the goods of ſtrangers for his debt; this is the true 


distinction: nothing bars the king, but the aſignment ; and 


that bars him, becauſe it hath altered the property of the 


goods. Park. Rep. 127, 128. 


Second extent teſted after aſſignment under commiſſion of 
bunkrupt, and all proceedings thereon were quathed and 


ſet aſide; but liberty given to move for a new extent of the 


ſame tefte as the firſt, which was antecedent to the allignment, 
upon notice of motion. Park. Rep. 35. Where an extent is 
expected, it is afual for the commiſſioners to execute a pro- 
vifional, temporary, or immediate aſſignment, as ſoon as ever 
che party is declared bankrupt; - for, it the extent bears even 
date with the commiſſion of bankrupt and aſſignment, the 
extent will have the precedence. Band. Rep. 33. pl. 50. 

But by ſtat. 15 Car. 2. c. 11. ſ. 13. all brewing veſſels, 
and utenſils for brewing, into whoſe hands ſoever the ſame 
Hall come, and by what conve * title ſoever the ſame 
be claimed, are charged with 21! debts and duties of exciſe in 
errear and owing by any perſon for beer or ale made within 
the ſaid brewhouſe, and fubjeded to all penal ties incurred 
by perſons ſo uüng the ſaid bre u houſe for any offence againſt 


the 


Chap. 3. Creditor by Execuliou. 129 


ratd, though lands in fee were bound by the 
ſtatute. 
Trevor ch. juſt. C. B.! ſaid it was plain, that 
a creditor by eri factas, not ſerved and execut- 
ed, ſhould come in only in proportion with the 
gerede even by {imple contract. 
Where a bankrupt is in execution before the 
commui:on, and the creditor comes in and rg- 
cerves a dividend out of the eſtate, the court 
will put him to his election, either to diſcharge 
the bankrupt, or renounce the dividend, and 
this in conformity to the law, where, if the cre- 
Aitor will take the debtor in execytion, he cannot 
atterwards take execution by fi. fe. becauſe n the 
body is deemed a ſatisfaction; but otherwiſe, if 
a creditor takes f. fa. firit, and levies ſhort, &c. 
there he may take out a ca. /a. afterwards, and 


* * 


the laws of exciſe; and all debts and penalties may be levied, 
and fuch proceedings uſed againſt the utenſil; therein, as 
might have been, had the debtor or offender wing the faid 
utenſils been truly and really owner and 1 propri- tor thereof; 
ſo that as far as this ſtatute is incorporated in the ſubleque Nt 
excite laws, the proviſions thereof, exempting the particular 
brewing utenſils therein mentioned from being alſected by the 
bankrupicy of the oa r , extend in frvour of i the Crown. 


Stat. 21 Jac. c. 19 9. 2 Black. Com. 487. plaintiff 
who hath defendant's body in execution, ſhall not come in to 


be relieved. Store 130. But one who hath the bankrupt's 
body upon a ſtatute-merchant may. Srorc 131. pl. 50. 

* P. Wil. Rep. 92. pl. 18. id. 738. 
- LP, Wil. Rep. 93. 

m Lord chancellor Parker ſaid, that the reaſon of its hav- 
ing been frequently rule d, that a creditor could not come 
in be commutioners, and then detain the body of the 
bankrupt in priton, was, becai ſ2 it would be unconfcionabie, 
that the creditor ſhould detain the bankrupt's body in cuſ- 
tody, for xou-payment of his Gceb 5s, and yet ſeize all his 
eſtate wherewith he was to pay them. H. . Nep. 562. 
Lord Hardzufcte delivered himſelf to the ſane eſtect, on a 
ſimilar occaſiya. Tr. 44. Rep. 152. pl. 91. 
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130 Executor. Fader. Chap. 2. 


ſue both. And here 4. ſued out a commiſſion 
of bankrupt againſt B. in 1726, and after, in 1727, 
received a dividend of 2 5. 64. in the pound, and 
now lately took B. ix execution for the reſt of his 
debt; and B. petitioned to be diſcharged, but 
was denied by lord chancellor u 7. albet. See 
* Creditor by judgment.” 


An executor ſhall be a creditor, though he has 
not a probate of the teſtament before the bank- 
ruptcy e; but he muſt produce it before the com- 
mifioners will admit him to prove the debt, and 
it ought to be ? exhibited to them. Creditor 
ce by extent.” See © Creditor by execution,” 


F. 


A clothier became bankrupt, the queſtion was, 
whether his * faFor, having cloths in his hands 
of the bankrupt's, might thereout retain his 
debt, or muſt come in as a creditor under the 
ſtatute, and accept of a ſatisfaction in proportion 
with other creditors, and accompt for the cloths 


he had in his b hands. 


a 7 Fin. Abr. 134. * 17. 

* Refolved in & Rep. 253. 7. Raym. 479. 

? We remember an inftance of the commiſſioners diſpenſ⸗ 
ing wich the Probate's being exhibited, on the executor's prov- 
ing the debt; but there being a memorandum taken thereof, 
the afgn-es refuſed to pay the dividend without feeing it; 
by which, when produced, it appeared, that the creditor was 
not the exceator named therein. 

a 2 Vern. 354. pl. 241. Sce 2 Bur: Rep. 936. 942. 

d Fernen not having given us the determination of the 
court cn the queſtion; we preſume to offer our opinion 
thereon ; v wick is, that the factor cannot retain bis debt, 


put muſt come in as a creditor under the commiſſion. See 


« Dliter,” among the creditors, fol. 136, 137. 
5 


A mer- 


Chap. 3. Factor. Foreign Creditor. I31 

A merchant remits goods to his © factor, and 
about a month after draws a bill, then the prin- 
cipal breaks, againſt whom a commiſſion of 
bankruptcy is awarded, and the goods in the 
factor's hands are ſeized; it has been conceived 
the Factor mult anſwer the bill notwithſtanding, 
and come in as a creditor for ſo much as he 
was forced by reaſon of his acceptance to pay. 

Lord d Hardwicke ſaid, that factors had been 
excepted out of ſtatute 21 Fac. c. 19. even con- 
trary to the expreſs words of it, for the ſake of 
trade and commerce. See“ principal.” 


The, commiſſioners ſhall admit the proof of 
any creditor's debt, who ſhall reſide in ſereign 
paris, by * affidavit, or, being of the people 
called quakers, by ſolemn affirmation ; and alſo 
permit any perſon duly authorized by letter of 
attorney of ſuch creditor, (oath or affirmation 
being made of the due execution thereof before 
a magiſtrate where the party ſhall be reſiding, 
and ſhall, together with ſuch creditor's letter of 
attorney, be atteſted by a notary public) to vote 
in the choice of affignees, in the ſtead of ſuch 


"Y 


— 


© Mol. de Jure Marit. 496. b. 3. ch. 8. ſ. 8. but he doubts 
whether equity would not relieve in ſuch caſe. 

4 Tr, Ath. Rep. 234» 

© We apprehend that this does not extend either to Scotland 
or Ireland; not to the former, by reaſon of the Untcn ; ior 
by the firſt article in the act (viz. 5 Ann. c. 8. ſ. 1.) for that 
purpoſe, © the two kingdoms of England and Scotland ſhall 
for ever, after the fr day of May 1707, be united into one 
kingdom, by the name of Great Britain ; and as to the latter, 
lord chancellor King allowed an affidavit fworn before a maſ- 
ter extraordinary in Cork, to be 1cad here. Sce Moſeley, 78. 
Fl. 50. 

See ante, ſol. 125. n. 

8 >ce ful. 126. n. 
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93 Gaoler. Guardian. Chap. 3. 


creditor b. For creditors at a future day, ſee 
&©« Contingent creditors,” fol. 108. 


G. 


A bankrupt was committed by commiſſioners, 
becauſe he would not anſwer interrogatories ; 
the gacler gave him credit for victuals, he was 
not relieved, although he came in before diſtri- 


bution, nor will any man who truſts him after 
k his bankruptcy. 


The guardian of an infant who had main- 


tained him, Was, by lord Hardwicke, admitted 


a creditor for the value of | an annufty, and 


ordered to prove the ame as a debt under the 
commiſſion. 


Tf m the plaintiff recover damages againſt the 
defendant, and hath * judgment, Land then the 


defendant 


Stat. 3 Geo. c. 30. ſ. 26. 

3 lenk n money to a hankrupt, after a commiſſion of bank- 
rupt ſued out againtt him; Trever and Hutchins, lords com- 
miſſioners, held, that he could not come in as a creditor, but 
vas excluded; but lord Ragvlinſen doubted, and took it to 
be a new point not yet ſettled; and that there were no words 
in the act to exclude him; but lord Trevor and Hutchins 
held, that when the commiſſion was ſued out he was bound to 


take notice. 2 Vern. 158, 161. it being of record. 2 Rep. 
26. b. See Bur. Rep. 33. 


* Stone, 131. 
I The bankrupt, before the time of his ban! kruptey, en- 


tered into an agreement to pay an annuity of 20 J. a year. for 
the maintenance of the infant until his age of fourteen ; with 


a penalty for non-payment : by his failing in one of the 


payments, the penalty became forfeited, whereupon the guar - 
dian of the infa ant applying to ne. court by 9 it was 
ordered as above. Ty. Ath. Rep. . pL x4 


. Car. 166. pl. 22 dee, 130 
n If the defendant becomes bankrupt before Jjudem ut, or 
. after 


Chap. 3. Credilor by Judgment. = 


detendant becomes bankrupt, the plaintiff is a ® 
creditor, 

Where a bankrupt is in execution, and the 
judgment creditor has allo a demand againſt him 
for rent, lord Hardwicke ? allowed him to prove 
his debt for the rent under the commiſſion, not- 
withſtanding he refuſed to waive his execution. 

Creditors by judgment, ſpecialty with penalty, 
or other ſecurity, ſhall not be relieved upon 
ſuch judgment, &c. but for a rateable part of their 
juſt debt, without reſpect to the penalty 4 con- 
tained in ſuch Judgment, ſpecialty *, Sc. 

Trevor, ch. juſt. C. B. ſaid , that a fudgmeut, 
or recognizance, did no more bind the lands, 
than the teſte of a F. fe: bound the goods at the 
time of making, ſtar. 21 7Jec. c. 19. ſ. 9. 

If there be — act of bankruptcy committed, 
and a creditor obtains jrdgment ſubſequent to it 
then à commiſſion is taken out, the jdgment is 
thereby © avoided. 

A. ſeized in fee, borrowed money of J. S. on 
a judgment, and then articled for ſale of the 
lands to B. and afterwards became bankrupt. 
The queſtion was upon ſtatute 217. c. 19.1. 9. 
the judgment not being executed before the bank- 
ruptcy; 6501 part of the purchaſe money re- 


after, unleſs it be final, the plaintit mall not add his coſts 
at law to his debt. See Creditor by verdict.” 

e For it 1s a debt due to him, and an action of debt lies 
on the judgment. Cro. Car. 166. pl. 22. 

P Tr. Alk. Rep, 109. pl. 100. 

4 Stat. 21 Jac. c. 19. f. 9. 

r 'This act only meant to exclude creditors from the benefit 
of the penalty, as againſt creditors (ſaid lord Fardwickhe) and 
not as againit the bankrupt himielf. 77. A. Rep. 78. 

P. Wil. Rep. 93: 

© By Helt, at Ni Prius. 12 Mod. 446. 

v P. Wil. Rep. 737. pl. 212, 


mained 
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mained unpaid. It was decreed at the Rolls, 
that the aſſignees ſhould convey the premiſes to 
B. as 4. had articled to do, and thereupon B. 
to pay the aſſignees the 650 J. for the benefit of 
the creditors, and J. S. to come in for a propor- 
tion only with the reſt of them. 

But though J. 8. could not come in upon the 
. s eſtate for more than his proportion 
with t the other creditors; yet 1t was inſiſted, that 
he ſhould be at liberty to extend his frdgment 
againſt he purchafer who hought the land prior 
to the bankruptcy, which ſeemed to be admit- 
ted; but that B. could not be deemed 2 2 purcha- 
ſer until he had paid the remainder of the mo- 
ney, which, when paid, muſt go to the credi- 
tors; and that he was not compellable to pay it, 
unleſs upon his having a good title made him by 


. * 
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the alſignees, who had the legal eſtate of the 

m premiſes aſſigned to them by the commi oners, 

| and ſo » decreed as above. 

41 A creditor by judzment cannot be admitted to 
5 prove his debt, in caſe a writ of error ſhould be 
Mi brought, for that preventing the plaintiff at law 
| from either bringing an action on his agment, 
or taking out execution, holds the debt in abey- 
'1 ance until the writ of error be nonproſſed, ſpent, 
Ci or judgment afirmed; but this creditor may 


i claim under ſuch circumſtances. 


L. 


| | Upon the equity * of the ſtatute 8 Ann, c. 14. 
i361 (which directs, that, upon all executions of goods 
= being upon any premiſes demiſed to a teuant, 
one year's rent and no more ſhall, if due, be 
paid to the landlord) it hath been held, that under 


3 — 


i. Rep. 739. 
Fr. Aik. Rep. 194. 
a Com- 


n- 
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a commiſſion of y bankrupt, which is in the na- 
ture of a ſtatute : execution, the /andlord * ſhall 
be allowed his arrears of rent to the ſame 
amount, in preference to other creditors, even 
though he hath neglected to diſtrain while the 
goods remained on the premiſes. 

A landlord is intitled to diſtrain the goods of 
the bankrupt, while they remain on the premi- 
ſes, for his entire rent in the arrear, be the quan- 
tum what it may, even after aſſignment or fale 
by the aſſignees under the commiſſion, * if the 
goods are not removed *. 

If there be not ſufficient goods upon the pre- 
miſes to pay the laudlord's rent, he can then 
only take what goods there are upon the pre- 
miles ; and after they are appraiſed and ſold, as 
the law in caſes of diſtreſs fer rent directs ; then 
the landlord may come in as a creditor for the 
rent remaining due to him, with the reſt of the 
creditors under the commiſſion. 

On a diſtreſs for rent, goods were ſold, and 
771. 3s. remaining in the conſtable's hands, 


7 Which is not ſuch a cuftodia l-gis, as an execution. Tr. 
Ask. Rep. 104. pl. 55. | 

* See“ Creditor by execution.” 

* Who 15 conſidered in a higher degree than a common 
creditor. Tr. Att. Rep. 105. _ 

d 2 Black. Com. 487. | 

© But if the /andlord of a bankrupt ſuffers the aſſignees to 
ſell of the goods, he is not entitled to his whole rent, but 
muſt come in pro rat4 with the other creditors under the com- 
miſſion. Tr. Atk. Rep. 102. pl. 52. 103. pl. 53. nor ſhall a 
mortgagee who has paid arrears of rent on a bankrupt's eſtate, 
unlcts he has an order to ſtand in the /andlord's place, be prefer- 
red to the creditors under the commiſhon. Tr. Ati. Rep. 103. 

« Becauſe no proviſion is made in caſe of bankruptcy in tae 
ſtatute, which gives the landlord a year's rent on execution. Tr. 
At%, Rep. 103. pl. 54. 104. pl. 55. but it he proves his demand 
tor rent as a debt under the commiſſion, and ſwears he has no 
iecurity, it is a waiver of the diſtreſs, and he will be confined 
io his remedy under the commiſſion. Ty. Atk, Rep. 105. 

2. Ath, Rep. 103. pl. 54. 104. pl. 55. 

| who 


rern 
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the Common Pleas, where goods were taken in 


. 
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who became a bankrupt. The tenant dies, and 
his executors pray to be paid this money by 
the aſſignees, in preference to other creditors. 
Objection : This comes to the hands of the 
conſtable by due courte of law : and a cafe was 
cited before lord Macclecfeld, and another in 


execution by the bailliff of 17 eltminfler, and he 
died, judgment and execution ſet aſide, and 
ruled, that the widow and executrix of . 
ſhould refund the money, os ſhe alledged 
he had not aſſets to pay ſpecialties. f 

But per lord chancellor © Talbot, both the 
caſes ſited are againſt cxecutors; and though 
the law makes a difference between one creditor 
and another, yet, in caſe of bankruptcy, all cre- 
ditors are upon an equal footing ; if any thing 
remained in ſpecic, it might be "otherwiſe ; but 
here the money is embez2led by the conſtable ; 
ſo ordered the petitioner to come in as a cred1- 
tor with the reſt. | 

The bankrupt ſtatutes do not make f void an 
agreement between landlord and tenant. 


If an executor becomes bankrupt, the Jegater 


s ſhall be a creditor b. 


M. 


At the time a commiſſion of bankrupt iſſued 
CET M. a flour-fa&or, he was indebted to his 


— 


2 7 Vu. Abr 74. pl. 7. 7 

f bid. 129. pl. 2. 

s But as an executor cannot be bankrupt, in reſpect of 
his teſtator's eſtate. Tr. Ai. Rep. 102. pl. 51. it ſeems 
that a begatee never can have occaſion to come in under the 
commitiion ; unleſs in cafe of a devaſtavit. 

Len. Dig. 527. 


miller 


c 
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miller in a large ſum of money for grinding corn; 
and he had in his cuſtody a conſiderable quan- 
tity of wheat belonging to the bankrupt, part 
ground and part grinding, beſides a great num- 
ber of ſacks; money was due to the miller for 
grinding the corn; he therefore applied to lord 
Hardwicke to be paid his whole debt out of the 
money ariſing by the fale of the corn and ſacks ; 
but he was of opinion the miller had no ſpecific k 
lien on them, and therefore ought to be ad- 
mitted a creditor only pro tanto as was due for 
orinding of corn in his hands, 


A mortgagee of land may chooſe whether he 
will come in as a creditor under the commiſſion 
or not }, for ſuch creditor having a real ſecurity 
in his own hands is entirely fafe , for he has 
" property in the land mortgaged, precedent to 
the tranſlation of the property to the commiſſion- 
ers, who, in ſuch cafe, have only an equity of 
redemption ; and are in no better condition than 
the bankrupt himſelf. It has been ? held, that 
he is not entitled to relief 4 within the ſtatutes 


of hankruprt, for he may help himſelf by his 


mortgage. 


i Fr. Ath. Rep. 235. pl. 129. 

k A perſon who repairs a ſhip has no ſpecific lien on it, 
if delivered to the bankrupt ; otherwiſe, if repaired in a fo- 
reign port, while out upon a voyage. Tr. Ark. Rep. 234. 
pl. 128. 

| Read. Stat. Law, 189. 

m 2 Black. Com. 487. 

" Bac. Abr. 258. 

Ty. Atk. Rep. temp. Finch. 466. 

? Com. Dig. 527. 

But it now ſeems ſettled, that a mortgagee may prove 
his debt under the commiſſion ; but then he muſt deliver up 


his ſecurity for the benefit of the creditors under it. Tr. 
Ati. Rep. 105. 


A. 


138 Mortgage. Chap. 3, 


4. made a mortgage, and afterwards a com- 
miſſion of bankruptcy was taken out againſt him, 
and the commiſſioners made an aſſignment of his 
eſtate; and then B. lent 2000 J. to the bankrupt 
on a ſecond mortgage, having no notice of the 
bankruptcy, and afterwards he. got in the firſt 
mortgage; the lords © commiſſioners held, that 
the prior mortgage ſhould not protect the mort- 
gage ſubſequent to the bankruptcy. 

A mortgagee ſhall have his intereſt run on 

upon a bankrupt's eſtate, becauſe he hath a right 
in rem; but as to the other intereſt, it ceaſeth on 
the © bankruptcy; unleſs there happen to be a 
ſurplus left after payment of every debt ; for in 
ſuch caſe intereſt ſhall again revive and be 
chargeable on the bankrupt or his repreſenta- 
tive v. 
Upon a queſtion, whether by the aſſignment 
of ſome ſhips and their cargoes, by way of ſe- 
curity for a large ſum of money lent, the pro- 
perty of the ſhips and cargoes paſſed ? 

Lord * Hardwirke ſaid, it would be very de- 
trimental to trade, as it would deter merchants 
from lending money, if, notwithſtanding they 
ſhould advance a large ſum by way of mortgage, 
the property was not altered, but ſubject to the 
mortgagor's creditors under a commiſſion of 
bankrupt ; unleſs the ſhips returned before the 
commiſſion was taken out, and the effects were 
in the actual poſſeſſion of the mortgogees, that 
the conſtruction of * ſtat. 21 Fac. c. 19. ſ. 10, 


Alt. 


— ——— 


r Vis. Trevor, Rawlinjon, Hutchins. 

* 2 Fern. 157. | 

t - Vin, Abr. 110. [b. a.] pl. 3. 

» 2 Black. Com. 488. At. Rep. 244. pl. 132. 

Fr. At. Rep. 156, 170. 

* Which he ſaid was darkly renned. Fr. Ak. Pep. 
159 . 8 

11. 
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/ 11. was a point of very great conſequence; and 
he did not remember in the court of Chancery, 
or while he fat in the King's Bench, was * ever 
made a point in any caſe ; that where bills of 
{ale were made of goods, and the purchaſer ſuf- 
fered the bankrupt to continue in poſſeſſion, it 
was plainly within the letter of the ftatute ; but 
he did not think this could be conſtrued to ex- 
tend to a bare loan of money upon goods by way 
of mortgage ; for the words 1n the clauſe are, 
« for goods fold for a valuable conſideration, and 
valuable conſideration was molt properly applica- 
ble to an abſolute ſale; that the original agree- 
ment was, not immediately to take poſſeſſion of 
the ſhips and cargoes, but at a future day; and 

it the bankrupt had not a right, from the time 

of the agreement, to exerciſe ſuch power over 

| . them as he before had, but was now become 
. I ſubject to the mortgage, then this caſe was not 
- I within the ſtatute. | 
2 That there was nothing more common than 
aſſignments of ſhips which were out upon their 


'$ ſeveral voyages, as a ſecurity for money; and 

v yet the aſſignee did not look upon it that he had 

p any property; but the aſſignor directed the maſter 

N * 

To Rx 

of | * 

he y „ For that it often falls out, that many perſon*, before 
they become bankrupts, do convey their goods to other 

re «© men upon good conſideration, yet ſtill do keep the ſame, and 

lac <« are reputed the owners thereof, and diſpoſe the ſame as 

0, „their own.“ Stat. 21 Fac. c. 19. ſ. 10. If therefore any 

| bankrupt ſhall for the future, by the conſent and permiſſion 

— of the true owner and proprietary, have in his poſteſſion, 
order, and diſpoſition, any goods or chattels, whereof he 
ſhall be reputed owner, and take upon him the ſale, altera- 
tion, or diſpoſition as owner, the commiſſioners mall have 
power to ſell and diſpoſe of the ſame for the bencfat of the 
creditors. Stat. 21 Fac. c. 19. f. 11. 

| 1 
Pep. Fr. Ath, Rep. 163. 
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of the ſhips as to the voyage, and every thing ne- 
cefary ; and that if contracts of this kind had 
been conſidered as falling within ſect. 10 and 11. 
of ſtat. 21 Jac. c. 19. this caſe muſt have hap- 
pened frequently, and would not have been the 
firſt time of its being made a point in the courts 
in Netminſterghall. 


L * Taizet achudged the following caſe, 


upon the particular circumſtances of it, to be 


within ſtat, 21 Jac. c. 19. viz. 

An owner of hoys mortgaged them, and after 
f doing was ſuffered by the mortgagee to uſe them 
for three years together and had money lent 
him upon the credit of being owner. 

Lord b Hardwwiche, and alſo lord e Mansfeld, were 
of opinion, that the above clauſes were- never 
meant to extend to“ mortgages or pledges for 
money or goods; becaule it was impoſſible, in an 


aſſignment beyond ſea, that they could be deli- 
vered over to the ailignee. 


N. 


A. gives a promijory © note for 2007. payable to 
B. or order; B. Wa it to C. who indorſes it 
to D. A. B. and C. became bankrupt, and D. 
received 5 5. in the pound on a dividend made 


Fry. E 157, 161, 171. 

d 16: = 

82 Bur. Rep. 941. 

In the court ef Chancery mortgagees having much the 
largeſt ſhare in the eſtate, are conſidered as ozwners, and having 
the property in it; and for that reaſon mortgages are not 


within the intention of this act. Tr. 4:4. Rep. 164. Mr. 
jun. Burnet, contra. Tr. Ath. Rep. 170. 


© Though a note be without any. conſideration, yet the 
note will be good. By Parker, ch. j. 12 Vir. Abr. 208, 209. 


dee Debt of petitioning Creditor.” fol. 87. 


by 
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by the aſſignees of A. Lord chancellor f King 
ordered D. to come in as a creditor for 150/. 
only out of B.'s effects. 

Where drawer and indorſor are both become 

bankrupts, and the creditors have received a 
compolition of fix ſhillings in the pound under 
the commiſſion againſt the indorſor, lord 8 Hard- 
wicke at firſt ſeemed to think, that they might 
ſtill prove their whole debt under the commiſ- 
ſion againſt the drawer ; but upon looking into 
the above caſe, and alſo another to the fame h effect 
[which ſee in fol. 113.] he altered his opinion, and 
was very clear, that the ſix ſhillings muſt go in 
diſcharge of ſo much of the debt, and that they 
could only prove the remaining fourteen ſhil- 
lings under the drawer's commiſſion. 

If a man draws a promiſory note, before he 
becomes bankrupt, though 1t 1s not made paya- 
ble till after, yet it ſeems, that the debt incurred 
thereby may be claimed immediately and ' proved 
when the note becomes payable ; otherwiſe the 
diſtinction of“ debitum in preſenti, ſolvendum in 
« futuro,” would be * abſurd. 

Lord Hardwicke ' admitted a perſon who took 
no more for the diſcount of notes than at the 
rate of five pounds per cent. per aun. to prove the 
whole amount of the votes, under a commiſſion 
of bankrupt againſt the drawer, without obliging 
him to deduct what he had received of the indor- 
for for the diſcount ; and his lordſhip ſaid, that 


1 JR 


2 P. Nil. Rep. 407. pl. 129. 

E Tr. Ark. Rep. 107. 

2 P. Wil. Rep. 89. pl. 21. 

May be proved before due, by 7 Geo. c. 31. 


e See 2 Stra, 949. 2 Barnard, K. B. 251, 255. Con- 
** tingent Creditors,” fol. 117, 118. 


Tr. ck. Rep. 150, 151. 
1 as 
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as the commiſſioners had eſtabliſned it as a rule, 
that note ereditors had no right to prove intereſt 
upon them, unleſs it was expreſſed in the body 
of the notes, he would not break in upon the 
rule; for he ſaid; that even at law, where notes 
were for value received, and intereſt was not ex- 
preſſed, the jury did not give the plaintiff, in 
an action upon the notes, intereſt for them, but 
by way of damages only; and that commiſſi- 
oners of bankrupt could not award damages, and 
therefore the rule they had eſtabliſned was a very 
reaſonable one. | : 


P. 


Lord ® Hardtoicke ſaid, that a packer might re- 
tain goods till he was paid the price and labor 
of packing; and that if he had another debt due 
to him from the ſame perſon, the goods ſhould 
not be taken from him till he was paid the whole, 
notwithſtanding the debtor was become bank- 
rupt. ; ; 


An inhabitant of a pariſh was admitted a cre- 
ditor on behalf of himſelf and the other inha- 
bitants, under a commiſſion of bankrupt againſt 
a perſon who had been for ſeveral years a col- 
lector of the land-tax and window-duty for the 
pariſh, on the balance of accompts for monies 
received by him in that capacity, from ſeveral 
pariſhioners, and not paid to the chamberlain of 
London; and lord Hardwicke * was of opinion, 
that one inhabitant might prove for himſelf and 
the reſt of the pariſhioners; becauſe he might 
ſwear, that neither he nor the reſt of the pa- 


— 


— * 


m Tr. Ait. Rep. 228. pl. 125. id. 237. 
* Tr. Ak. Rep. 111. pl. 62. 2 Kel. 291. 
FL] 10ers, 
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riſvieners, to his knowledge or belief, had recei- 
ved any ſecurity or ſatisfaction. Partner. See 
Joint and ſeparate Creditors,” fol. 151. 


A man who has goods pledged to him for 
money, before the bankruptcy, need not come 
in ». For perſonal debts, where the creditor has 
a chattel in his hands, as a pledge or pawn for 
the payment, are entirely ſafe ?, he having a 
property in the thing ſo pledged or pawned, 
precedent to the tranſlation of the property to the 
commiſſioners, in which caſe they have only an 
equity of redemption, and are in no better cone 
dition than the bankrupt 4 himſelf. 

If a trader, being indebted on ſimple con- 
tract, pledges goods for the payment, and pro- 
miles intereſt, ſuch creditor ſhall have intereſt, 


even between the act of bankruptcy, and the 


commiſſion v. 

Lord Hardwicke * ſaid, that in caſes of pawns, 
the patonee had only a ſpecial property * in them, 
if not redeemed within the time ſtipulated. Pur- 
chaſer of land. See © Creditor by Judgment, fol. 
133, 134. | ; 

If , goods be conſigned to a factor who ſells 
them, the principal muſt come in under the com- 
miſſion ; but if he lay the money out in other 
goods for his principal, he ſhall haye the goods. 


„ Com. Dig. 527. 
p 2 Black. Com. 487. Tr. Att. Rep. 236. 
* Bac. Abr. 258. 


r 7 Vin. Abr. 110. 5 a.] pl. 1. See fol. 138. 
* Tr. Att. Rep. 156. 


* A pawnbroker by reaſon of the ſpecial property he has in 


the pledge may aflign it. Ow. 124. but Bac. Abr. 158. and 
Bult. 31. ſeem contra. 


* Bul. Tri. at Ni. Pri. 40, 41. 2 V, Rep. 586. S. P. by 
lord chancellor Hardwicke 


2 So 
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So if the factor ſell the goods for money at a 
future day, the principal will be intitled to the 
5 Money i : Rr 


The commiſſioners uſually look upon the debts 
of the relations of bankrupts with a jealous eye, 
eſpecially if they happen to be conſiderable, and 
accordingly are much more nice in their exami- 
nation of them than they generally are of thofe 
of other creditors; the reaſon given for it is, 
that the affinity and connection between the par- 
ties render the demand ſuſpicious; we have 
often been much ſurprized at this partiality, 
(for ſuch we cannot help calling it,) ſince we 
have obſerved other circumſtances equally ſuſ- 
picious as affinity and connection, in the demands 
of other creditors, paſs unattended to. As to 
the largeneſs of the demand, who but relations 
would venture large ſums? the relationſhip, 
though the only objection, is a full anſwer and 
reaſon for the : commiſſioners not being ſtricter 
than uſual with them; becauſe it is to be pre- 
ſumed relations, no more than ſtrangers, would 
lend their money, if there was a likelihood of 
loſing it; when there is not, it is natural (though 
perhaps not prudent) to omit many of the le- 
gal formalities requiſite on ſuch occaſions; be- 
ſides, the debts of relations are commonly money 
lent, whereby their loſs becomes much heavier 
than that of other creditors for goods ſold and 
delivered, on which they have a very conſidera- 
ble profit, in compariſon to intereſt at 4 or 5 per 
rent. or perhaps no intereſt at all * ; but it may 


— — 


„S. P. by lord ch. Hardwicke. 2 Veſ. Rep. 586, id. 674. 
pl. 234. 
* See 2 P. Wil. Rep. 429. 


be 
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be thought, that relationſhip 1s ſuch a faſcina- 
tion, that it will not heſitate even at perjury. 

It has been ſaid, if you intimate to a relation, 
who is indebted to you, that he need not make 
himſelf uneaſy on account of your demand, 
you never intending to trouble him for it, and 
afterwards he becomes bankrupt, that you are 
bound, by ſuch your intimation or promite, even 
to ſtrangers, viz. to all his creditors ; ſuch an 
unjuſt and injurious attempt ſcarcely deſerves 
notice; but as we know it has been made, and 
(we are ſorry to ſay it) met with much more 
countenance than it deſerved, we will here give 
it an anſwer, 

What motives has a relation to make fuch a pro- 
miſe to ſtrangers ? According to this conſtruction, 
may prejudice a relation and advantage a ſtran- 
ger, whoſe dividend by this means 1 may in- 
creaſe, and preclude myſelf the opportunity of 
ſigning a relation's certificate, and giving him 
the ſhare of my dividend under the commiſ- 
ſion. 

We remember an inſtance of the aged mother 
of a bankrupt ſon coming to prove a debt un- 
der his commiſſion ; the other creditors objected 
to her demand ; they intimated the notes were 
forged ; that no conſideration was given for them, 
and many other malicious allegations (for they 
were not on oath ;) upon this the commiſſioners, 
after having examined her very ſtrictly, agreed 
to her being admitted ; but this was not agreea- 
ble to the creditors; they therefore ſaid ſhe had 
embezzled the bankrupt's goods, and till that 
was ſettled to their ſatisfaction, ſhe ought not to 
be allowed to prove her debt; this occaſioned 
another examination, though neither was this 
charge on oath; the mother ſaid in anſwer to 
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ir, that, on her ſon's marrying ſome years ago, 
{he removed to his houſe, which ſhe furniſhed 
with her own goods ſhe brought with her, and 
that, as he was now bankrupt, ſhe intended to 


take them back again where the thought proper; 


and further, that ſhe had lived with her ſon ever 
lince he was married, in the fame houſe in which 
her goods were: this caſe the commiſſioners 
miſtook ; for they ſeemed to think it was a 
fraudulent poſſeſſion within ſtat. 21 Fac. c. 19. 
{. 11. but to us it appeared to be the mother's 


poſſeſſion of her own goods, and that the ſon was 


never legally in poſſeſſion of them. On an ap- 
plication to lord Hardwicke to ſet aſide a bill of 
ſale of ſhop goods, Sc. executed by a father to 
his ſon previous to the father's bankruptcy, on a 
ſuggeſtion that it was within the ſtat. 21 Fac. and 


therefore fraudulent as againſt creditors; he 


{aid, there was no foundation for it, becauſe it 
was many months before the bankruptcy, and 
followed by the poſſeſſion of the ſon; we infer 
from this caſe, that if the /on's poſſeſſion gained 
him the property of his father's goods, by fo much 
more reaſon, the mother's poſſeſſion, in our caſe, 


will ſecure to her the property of her own goods. 
Seller of land. See © Vendee.“ | 


8. 


Notwithſtanding the rules of law, as to bank- 
rupts, reduce all creditors to an: equality, yet 
the commiſſioners, in the caſe of ſervants, always 
recommend the creditors to direct the aſſignees to 
pay them their full wages; lord chancellor Cow- 
er a ſaid, it was unreaſonable that ſervants ſhould 
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in. Abr. 127. Tr. Ath. Rep. 233. 


Y Tr. 413. Nep. 93. pl. 41. 
2 g: Caſ. Abr. 396. pl. 3. 
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come in with the reſt of the creditors; however, 
we think it prudent and ſafe for aſſignees, where 
the wages of ſervants are very much in arrear, or 
where the ſums demanded are too conſiderable 
to be eſteemed the wages of menial ſervants, and 
conſequently not within the recommendation ot 
the commiſſioners ; to advertiſe in the Gazette a 
meeting of the body of the creditors, in order 
to take their ſenſe of the matter, to reduce it 
into writing, and to get it ſigned by the major 
part in value of ſuch of them as attend the meet- 
ing; this procedure will be not only an autho- 
rity, but likewiſe a juſtification and indemnity to 
the aſſignees, in caſe of any after diſputes. 

It has been ſaid, that aſſignees can anſwer pay- 
ing ſervants one year's wages, but no more, 
without any particular direction from the credi- 
tors for that purpoſe ; but we conceive this to 
be a mere, vulgar notion, founded neither in 
reaſon or juſtice ; to ſay, that the commiſſioners 
recommend the payment of all wages due to 


ſervants, becauſe it is hard for them to come 


in only for a ſhare of the bankrupt's effects 
with the other creditors, ſeems moſt abſurd, if 
a ſervant, whoſe wages are conliderably in ar- 
rear, is not entitled to the benefit of the re- 
commendation ; ſince it may prove more bene- 
ficial to the /ervant to receive a dividend on a 
long arrears of wages, than the whole for one 
rear. 


If there ſhould happen to be occaſion to prove 


the bankruptcy on a trial at law, it is moſt likely 


that the trading and act of bankruptcy may be 
in the knowledge of the bankrupt's fervant, and 
in his knowledge only; as therefore the evi- 
dence of the ſervant may prove of the laſt im- 


portance to all the creditcors under the commiCe 
non, it ſeems prudent, for this reaſon, above 


— + + 
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all others, not to ſuffer the bankrupt's ſervants 
to prove their debts under the commiſſion, but 
that they be paid the whole of their demands. 


A. and B. were ſureties for one C. for the pay- 
ment of money, and had counter-bonds to ſave 
them harmleſs. The money was not paid at the 
day, and the /ereties paid it, and afterwards C. 
became bankrupt; and whether they were credi- 
tors within the ſtatute, was the queſtion ; and 
it was refolved, that they © were: and lord Hard- 
evicke © ſaid, that the ſurely of a bankrupt, who 
paid the debt after diſputing it ſome time, be- 
ing put to an expence thereby, ſhould, notwith- 
tanding he diſputed the payment of a juſt debt, 
be admitted to prove the expences of ſuch ſuit, 
under the commiſſion againſt the principal. 

Where © there 1s principal and ſurety, and 
farety pays off the debt, he is entitled to have 
an aſſignment of the ſecurity, in order to enable 
bim to obtain ſatisfaction for what he has paid 
over and above his own ſhare. 


T. 


The debt of a petitioning creditor. is ſub- 
ect to ſome peculiar qualities, to which that 
of other creditors does not ſeem to be, 
viz. it muſt be a legal f debt, it muſt be 
contracted before 5 the ac of tankruptey 
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committed; and therefore we apprehend that 
notwithſtanding a commiſſion of bankrupt is 
ſuperſeded by reaſon of the petitioning credi- 
ditor's debt not being a legal one, yet if a valid 
commiſſion be afterwards obtained, ſuch peti- 
tioning creditor will be entitled to © relief under 
it; as truſtees, aſſignees of bonds, &c. who are 
not legal but only equitable creditors, and whoſe 
debts therefore will not intitle them to take out 
a commiſſion “. The ceſtu7 que truſt ought to 


join in the depoſition with his fruſtee, and the 


truſt deed ſhould be exhibited to the commiſ- 
ſioners. 


3 


Mr. juſtice e Burnet ſaid, that if a vendee paid 
money, and did not inſiſt upon a delivery of the 
goods, he confided in the credit of the vendor, 
and not in any real or particular ſecurity, and 


ought to come in under the commiſſion, as much 


as any other perſon who placed a confidence in 
the bankrupt, and not in any other ſecurity, 

A. * ſells land to B. who afterwards becomes 
bankrupt, part of the purchaſe-money not be- 
ing paid, A. ſhall not be bound to come in as a 
creditor under the ſtatute, but the land ſhall 
ſtand charged with the money unpaid, though 


there be no agreement for that purpoſe ; for in 


this caſe there is a natural s equity, that the 
land ſhould ſtand charged with ſo much of the 
bankrupt money as was not paid. 


" — * 


© Lord Raym, 287. 12 Mod. 159. Comb. 463. 
« See 2 Vex. Rep. 252. 
Fr. Atk. Rep. 170. 


. Vern. 267, 268. 


8 So ſaid by lord keeper North. 
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A creditor by verdi# cannot be admitted to 
prove his debt, till after the expiration of the 
forr day rule on the paſtea, becauſe the defend- 
ant may within that time obtain a new trial, or 
ſet aſide the verdict; but ſuch creditor may 
claim. 

Lord Hardwicte Þ aſked ſome of the com- 
miſHoners of bankrupt who happened to be then 
preſent in court, whether, if a perſon who had 


a verdi# for his debt, and was profecuting to 


judgment, or had recovered damages in the 
action, and was going on to execute a writ of 
> inquiry, but, before either of them was completed, 
a commition of bankrupt was taken out againſt 
the defendant, the coſts and charges of ſuch 
proſecuting to judgment, or ſuch aſſeſſment of 
damages on a writ of inquiry had been allowed 
to be proved under a commiſſion ? 

The commiſſioners informed the court, that 
it was the conſtant practice to refuſe fuch coſts 
being proved : and his lordſhip ordered accord- 


ingly. 
W. 


Why may not wives under the bankrupt laws, 
which are to be conſtrued moſt k beneficially for 
creditors, and under which the commiſſioners 
have an 1 equitable as well as a ® legal juriſ- 


— —„ * _ 1 


„ 
— 


k Tr. Att. Rep. 140. pl. 81. 

i Mr. Baron At&zns muſt certainly have miſtaken lord Hard- 
avicke, for damages cannit be recovered previous to the execu- 
tion of the abrit. 

& 2 Show. Rep. 519, 520. 2 Eq. Caf. Abr. 97. Cal. 
temp. T alb. 185. Stat. 21 Jag. c. 19. ſ. 1. Mar. 35. 

I Tr. Ath. Rep. 77. 

w Ibid, 
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diction, be deemed partners in favour of trade, 


and of their huſbands, as for this purpoſe they 
are deemed a ſervants to them even at law. 


The other material matters concerning cre- 


ditors, ſeem reducible to the following particu- 
lars: | 


1. Jeint and ſeparate creditors. 

2. Mutual debts and credit, 156. 
3. Intereſt, 168. 

4. Exhibits, 169. 

5. Claims, 171. 


1. Joint and ſeparate creditors, and herein of 
partnerſhip debts. 


Lord o Hardwicke ſaid, that formerly, where 
there were ſeveral partners, they uſed to take 
out ſeparate commiſſions againſt each partner, 
as well as a joint commiſſion : that this practice 
being of late thought a very unreaſonable one, 
as occaſioning great confuſion, with regard to 
bankrupt's effects, had been ? diſcountenanced, 


and 


— 


—_ 


v Cr. Car. 69. Carth. 251. 2 Stra. 861. Black. Com. 


430. 

0 Tr. Atk. Rep. 138. 

? By this opinion of lord chancellor Hardwicke, it ſhoul@ 
ſeem that for the future, where there is a joint commiſſion 
depending, ſeparate creditors ought not to take out a ſeparate 
commiſſion, but apply for an order to be admitted to come 1n, 
and prove their debts under the joint commiſſion, as being 
a means of ſaving an expence 30 the creditors. By the Re- 
porter, Fr. Ark. Rep. 138. See id. 98. pl. 46. Francis 
Capper, Eſq; formerly a commiſſioner of bankrupt, on his 
examination before a committee of the honourable houſe of 
commons, to whom the petition of ſeveral bankrupts was 
referred, obſerved, that joint commiſſions frequently _ 

| again! 
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and beſides they were generally nothing more 
than a ſtruggle for the aligneeſhip and the clerk- : 
ſhip. 

Lord 


— 


againſt partners, as well as ſeparate, in their private rights; 
that there being no Poſitive ſtatute for marſhalling the joint 
and ſeparate effects, then by directing the joint creditors to be 
paid out of the joint eſtatc, and the ſeparate creditors ont 
of the ſeparate effects, which dithculty occurring early to 
the Great Seal, the arbiter equi hath adopted the above 
method, to prevent the double expence of taking out two 
commiſſions againſt the ſame perſon ; for which purpoſe, upon 
the application of the different claſſes of creditors, the Great 
Seal orders both forts of creditors to come in and prove their 
debts, under one and the ſame commiſiion, but ſubject to 
the commiſſioners taking an account of the joint and ſeparate 
eſtates, diſtinguiſhing the one from the other; ſo that the 
Joint creditors may be paid out of the joint, and the ſeparate 
creditors out of the ſeparate eſtate: and if any ſurplus of 
either, the ſame to be carried to the account, and in aid of 
the deficient eſtate; viz. the ſurplus of the ſeparate to be 


brought into the joint eſtate, to ſatisfy all the joint creditors, 


becauſe a commiſſion, in the firit inſtance, is in nature of 
an execution, and the joint creditor may take his remedy 
againſt either eſtate or both; if there is a ſurplus of the joint 
eſtate, and any ſeparate creditor be unpaid the bankrupt's 
ſhare of his joint eſtate, it is to be applied in diſcharge of 
his ſeparate creditors only *. If this proviſion was made by 
ſtatute law, Mr. Capper apprehended it would fave the par- 
ties intereſted in the commiſſion the great expence of apply- 
ing to the Great Seal, and the petitioning creditor, in par- 
ticular, all his expences which are not allowed him out of the 
bankrupt eſtate, the order of court extending only to the re- 
lief of the creditor applying; he further obſerved, that ſe- 
veral diſtinct applications, in reſpe& to one and the ſame 
commiſſion, are frequent; and that creditors of both kinds 
would alſo have the benet:t of voting in the choice of aſſignees, 
and of oppoſing ſigning the certificate of conformity, which 
they- are frequently deprived of, under the order of court, 
from its not being obtained in time. See the report, dated 
2 June 1759, 32 Geo. 2. in Com. Journ. 


Ste 3 P. Fil, Rep. 25, 405. If 
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Lord , Hardwicke ſaid, that where there was a 
creditor on bond againſt two perſons jointly and 
ſeverally, and both became bankrupt, he was 
entitled to receive a ſatisfaction out of the joint 
eſtate, and if the joint eſtate fell ſhort, he was 
for the reſidue entitled to a ſatisfaction out of 
the ſeparate eſtate: but then the court would 
put him to his * election, and if he elected to 
come under the joint eſtate, he would, with 
reſpect to a ſatisfaction for the reſidue, be poſt- 
poned to all the creditors of the ſeparate eſtate. 


And 


3 3 


— 
* 


If che meſſenger was not authorized to ſeize both eſtates, 
be the commiſſion joint or ſeparate; or if the bankrupt was 
not obliged to diſcover both his eſtates on his final examina- 
tion, the above order would prove totally nugatory. 

4 Tr. Atk. Rep. 99, 106. pl. 57. 

r Lord Talbet declared, that bond creditors, to whom the 
two bankrupts were jointly and ſeverally bound, were not 
entitled to have a full ſatisfaction out of both at the ſame 
time, and ordered them to make election before they received 
any farther dividend. In a like cafe his lordſhip declared, 
that ſuch creditors were not entitled to a ſatisfaion equally 
with other creditors of the joint eſtate, or with other creditors 
of the ſeparate at the ſame time, but ordered them to make 
an election, and, if they elected to come upon the joint 
eſtate, then they were not to come upon the ſeparate eſtate 
till the other creditors upon the ſeparate eftate had been firſt 
paid. Ty. Att. Rep. 99. 

Lord Hardvicke ſaid, that to be ſure at law a creditor 
upon a joint and ſeveral bond may proceed againſt both 
obligees at the ſame time, till his debt is fully ſatisfied ; but 
in bankrupt caſes the court of Chancery directs an equality of 
ſatisfaction: conſider it (ſaid lord Hardwicke) on the footing 
of a joint eſtate firſt ; joint creditors are entitled to a ſatis- 
faction out of the joint eſtate before ſeparate itors, but 
then they have no right to come upon the ſeparate eſtate for 
the remainder of their debts, till after ſeparate creditors are 
ſatisfied; what would be the conſequence, if creditors upon 
Joint and ſeveral bonds ſhould be admitted to come upon 
both eſtates at the ſame time? Why, then theſe creditors 
would draw ſo much out of the ſeparate eſtate us would be a 


prejudice 
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And his lordſhip * ſaid, that joint creditors, 


where there were no ſeparate, might exhauſt 
both the joint and ſeparate eſtate, till their debts 
were paid, and that the bankrupt would not be 
entitled to a ſhilling till the joint creditors were 
fully ſatisfied ; but that where there were ſepa- 
rate as well as joint creditors, though in the 
caſe of the bankrupts, the ſeparate eſtate ſhould 
be equally applied; yet, as between joint and 
ſeparate creditors it was otherwiſe, for the joint 
eſtate ſhould be applied to the ſatisfaction of the 


joint, and the ſeparate eſtate to the ſatisfaction 
of the ſeparate creditors. 


Lord Hardwicke ſaid, that where there were 
two perſons who had been partners, and yet the 
commiſſions were taken out againſt them as 
ſeparate traders, their creditors | upon the joint 
eſtate could not be admitted to prove their joint 
debts under each commiſſion, * they had an 
equitable right, in caſe there ſnould be any ſur- 
plus of the eſtates of the two bankrupts, after 


prejudice to other joint creditors, who have an equal right to 
come upon the ſeparate eſtate with themſelves, and by that 
means his lordſhip ſhould give creditors upon joint and ſeve- 
ral bonds a preference to other creditors, when the a& of 
Parliament, and the equity of the court of Chancery, incline 
that all perſons ſhould have an equal ſatisfaction. Tr. Ark. 
Rep. 99, 100. Lord chancellor founded his order upon this 
reaſoning, becauſe the bond creditors might have brought a 


ſeparate action at law againft each of them, and might have 


had likewiſe ſeparate executions, but could not have levied 
his debt upon both the eftates at the ſame time, but only for 
the defictency, where one eſtate was not ſufficient to ſatisfy 
the whole. Tr. Att. Rep. 106. pl. 57. By this laſt reaſon- 
ing his lordſhip ſeems to maintain a contrary doctrine to what 
is advanced by him in the former part of this note, as to 
the point of law. 

tTr. Att. Rep. 227. 

Fr. Art. Rep. 98. pl. 46. 

the 
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the ſeparate creditors were ſatisfied; and that 
therefore the joint creditors muſt proceed in the 
common courſe, by taking out a joint commiſ- 
ſion. 2 | 

Where A. lent a fum of money to one part- 
ner on his own ſecurity, and he lent the fame 
to the partnerſhip trade, and a joint commiſ- 
ſion taken out; lord w Hardwicke ſaid, that A. 
ſhould not come in as a creditor upon the joint 
eftate of the bankrupt * immediately and direct- 
ly with the reſt of the partnerſhip creditors ; 
but that by way of circuity he was entitled, as 
ſtanding in the place of that partner who had 
paid the money to the uſe of the partnerſhip 
trade. 

Where ? there were two partners, and one had 
taken out more money from the partnerſhip 
ſtock than his ſhare amounted to, and thereby 
became a debtor for ſo much; lord Talbot was 
of opinion, that the partnerſhip creditor had a) 
right to come upon the ſeparate eſtate of the 
partner who was ſo indebted. 

Two * partners agreed to borrow a ſum of 
money for the uſe of the partnerſhip, but one of 
them only gave a bond for ſecuring the payment, 
and the other was a witneſs to 1t, this money 
was afterwards entered in the caſh book of the 
partnerſhip, a joint commiſſion was taken out 
againſt them, and the obligee denied by the 
commiſſioners to be admitted a creditor ; but 
lord King, on his petition, was of opinion, that 


»ꝛ a 


Tr. Att. Rep. 223. pl. 124. 


* Unleſs ſuch /eparate debt had been entered in the par!- 
z&r/hip books, and then he might. Tr. Atk. Rep. 84. 

Y Tr. Att. Rep. 225. 

> Ibid. 
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he ought to be admitted, and directed accord- 
ingly. : 
Separate creditors are allowed to come in un- 
der a joint commiſſion, but the joint effects are 
firſt to be applied to pay the partnerſhip debts, 
and then the ſeparate debts, and as to the ſepa- 
rate effects, firſt the ſeparate creditors, and af- 
terwards the partnerſhip creditors, are to be paid 
out of the ſame e. | 
Lord chancellor Hardwicke ſaid, that the com- 
miſſioners had no power of admitting ſeparate 
creditors to prove debts under a joint commiſ- 


ſion, without the ſanction of the court f; and s 


he laid ir down for a rule, that where there was 
a joint and ſeparate commiſſion, a creditor un- 
der the joint commiſtion might come under the 
ſeparate, and aſſent or diſſent to the certificate of 
the banzrupt, under the ſeparate commiſſion Þ, 
If a partner pay a debt due to the crown, and 
takes an aſſignment, the partnerſhip effects muſt 
be applied to diſcharge the partnerſhip debts, 


before he can claim, either as ſharer or i credi- 
tor. | 


2. Mutual debts and credit. 


Where k it ſhall appear to the commiſ- 
fioners, that there hath been mutual credit given 
by, or mutual debts between the bankrupt, and 


ü 


r 


3 OY «„ 
— 


© Tr. Att. Rep. 67. pl. 22. 2 Yern. 706. pl. 628. 2 


P. Wil. Rep. 500. 3 Wil. Rep. 25. 2 Veſ. Rep. 456. 


i Tr. Atk. Rep. 68. pl. 23. 

Tr. Atk. Rep. 97. pl. 45. 98. pl. 46. 

3 P. Vi. Rep. 25. 

i Vez. Rep. 456. See Id. 348. Tr. Ah. Rep. 165. | 
* Stat. 5 Geo. 2. c. 30. ſ. 28. which hath always received. 


an equitable conſtruction, and therefore all debts are con- 
lidered alike under that act. 


any 
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any other perſon, at any time before the bank- 
ruptey, the commiToners, or the bankrupt's aſ- 
ſignees, ſhall ſtate the account between them, 
and one debt may be ſet againſt another, and 
what ſhall appear to be due on either ſide, on 
the balance of ſuch account; and on ſetting ſuch 
debts againſt one another, and no more, ſhall 
be claimed or paid on either fide reſpective- 
ly*. 

g Neither the commiſFoners or the aſſignees, in 
the opinion of lord chancellor Hardtvicte, can 
admit a debtor to a bankrupt before his bank- 
ruptcy, and a creditor to him upon a contin- 
gency that took place after the bankruptcy, to 
let off under this clauſe ; yer, in order to do the 
parties u antial juſtice, ſuch ſet- off ought to 
be allowed; but the words of the act being, as 
above ſet iorth, mutual debts before the bank- 
ruptcy, and a judge having nothing to do with the 
reaſon of the law, his office being merely mi- 
niſterial, and ſolely to declare what the law is, 
not what it ſnould be; no court of juſtice can do 
ſubſtantial juſtice, that being the peculiar and ſole 
province of the legiſlature. 

This fame deſire of doing ſubſtantial juſtice, 
induced the late lord ch. juſt. Zee (a magiſtrate 
eminent for a ſound heart and head) to miſdirect 
a jury, in a cauſe at niſi prius, on this very ſame 
point; for his lordſhip, conſidering that it might 

be dangerous to enquire into the preciſe time of 
indorſing negotiable notes, directed the jury to 
allow a promiſſory note indorſed to a debtor of a 
bankrupt, after the bankruptcy, to be ſet off; 
which, with much difficulty, and merely in de- 


— 


1 So before this ſtatute, by Hale and North, ch. juſt. Cem. 
Dig. 535. 2 Fern. 117. pl. 114 8. P. : 
= 17. 1/4. Rep» 119% 
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ference to the opinion of ſo able and upright a 
judge, they did; but upon a new trial, hat * 
court would not allow fuch note to be ſet off, 
for beſides ſuch indorſee having no right to be 
in a better condition than the drawer, who could 
only come in for a dividend, and the words of 
the act being © mutual debts between the bank- 
e rupt and any other perſon, at any time, before 
ce ſuch perſon became bankrupt,” it would alſo be 
of ill conſequence to trade, if debtors to bank- 
rupts eſtates ſhould be allowed to buy up debts, 
in order to fer them off®, 

Verney, o maſter of the rolls, was of opi- 
nion, where there were mutual demands be- 
tween a creditor and a bankrupt, under 5 Geo. 
2. c. 39. 1. 28. upon an action at law, that de- 
fendant might ſet off his demand againſt the 
allignces (as i is done in other caſes, by 2 Geo. 2. 
c. 23. 1. 13. and 8 Geo. 2. c. 24.) and that there 
is ho occaſion to come into a court of equity, to 
pray an injunction to a ure at law, and for at- 
fignee to account. 

Lord chancellor 9 Copy faid, that where there 
was mutual credit between a bankrupt and a 
creditor, the balance ſhould only be paid, and 
that the clauſe in the ſtatute was not to be con- 
ſtrued of dealings in trade only, or in caſe of 
mutual running accounts, but alſo where one 


credit was upon mortgage, and the other upon 


note; and he ſaid, that in all caſes of mutual 


—— 


n It was with the concurrence of the chief juſtice, but the 
court gave no opinion, how it would have been, if the na- 
ture of the tranſaction, and the time of the actual indorſement, 
had xt appeared. 2 Stra. 1235. See Barnes, 453. 

® Bul. Ni. Pri. 176, 177. 2 Stra. 1235. 

P 2 Tr. Ath. Rep. 42. pl. 40. 

2 P. Wil. Rep. 326. 


credit, 
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credit, it was natural juſtice and equity, that 
only the balance ſhould be paid. 
Sir Stephen Evans, in the year 1711, had 50000. 


flock in the Hudſon's Bay company, and was their 


banker or caſhier, and upon that account was 
indebted to the company in Soo“. and ſoon af- 
ter became bankrupt; the aſſignees brought a 
bill againſt the company to have the 50007. 
ſtock transferred to them, with all dividends 
due thereon : the company, 5 their anſwer in- 
ſiſted upon the above clauſe of the ſtatute, 
5 Geo. 2. and that Sir Stephen Evans having 
credit in their books for 5000/7. ſtock, and the 
company on the other fide having credit in Sir 
Stephen Evans's book for $007. they ought to 
deduct and have an allowance of the 8004. out 
of the 50007. ſtock. 

It was argued for the defendant, that this caſe 
was within the clauſe of the ſtatute of mutual 
credit, &c. and that Sir S. E. was a creditor of 
the company for his 50007. ſtock, and the 
company a creditor of Sir S. E. for the Sol. 
due to them; that the ſtock was called credit 
in the books of the company, and that he had a 
demand againſt the company for the intereſt and 
produce of the ſtock, and though there was 
nothing due to Sir S. E. for dividends at the 
time al his bankruptcy, yet the ſtock itſelf was 
a debt from the company, and ſo within the 
clauſe af the act of ſetting one debt againſt an- 


other, and only the balance due to Sir S. E. 's 


aſſignees; that it would be very unreaſonable, 
where there were mutual dealings and credit, 
that the debtor of the bankrupt ſhould be bound 
to pay the whole due from him to the bank- 


— 


© 7 Ni. Abr. 125. pl. 2. 
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Trupt's eftate, and he, e contra, ſhould only 
come in as a creditor under the commiſſion for 


all due to him, and receive, perhaps, only two 
or three ſhillings in the pound for his whole 
debt, &c. 

Lord chancellor Ring thought that this caſe 
was within the clauſe of the ſtatute of ſetting off 
debt againſt debt; that there was mutual credit 
given, and therefore thought the company might 
retain the $c0/. due to them, out of the divi- 
dend due to the bankrupt's eſtate, ſubſequent 
to the bankruptcy, and ſhould not be obliged to 
come in as a creditor under the commiſſion, and 
decreed *© accordingly. 

Lord“ Hardwicke ſaid, that under ftat. 5 Geo. 
2. c. 30. ſ. 28. perſons might ſet off debts, as 
that act extended to all mutual debts, though 
independent of, and not relative to, the mutual 
credit betweez the bankrupt and other perſons 


in the courſe of trade, and though the debts 


were of ſuch a nature as could not be brought 


Into a general w account. 


*- Fin. Abr. 127. 

t Raymond, ch. juſt. and Mr. baron Price, who aſſiſted his 
lordſhip, gave no direct opinion, but ſeemed to agree with 
the chancellor. 7 Jin. Abr. 127. But Sir John Strange ſays, 
that the court was of this opinion. Stra. 645. And Eq. 
Caf. Abr. g. expreſsly ſays, ** decreed per lord chancellor, 
aſſiſted by Raymond, ch. juſt. and Mr. juſtice Price, with- 
out obſerving, that either of the judges diſſented. 

u Fr. Att. Rep. 183. Vex. Rep. 375. pl. 170. 

He ſaid, the clauſe in the act of 5 Geo. 2. relating to 
mutual account, had been carried to be ſure further, and 
rightfully, than a mere matter of account, but that he did 
not know that a court of equity had gone further. than the 
courts of law in the caſes of a ſet-off, which was further, in- 
deed, than caſes of account. Tr, At. Rep. 237. See fol, 


105. 
His 
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His « lordſhip ſaid, that the clauſe in the act 


of parliament of the 5 Geo. 2. c. 30. rclating 
to mutual credit, had received a very liberal 
conſtruction, and there had been many cales 
which that clauſe had been extended to, where” 
an action of account would not lie, nor could 
the court of Chancery upon a bill decree an ac- 
count; that it was very hard to ſay that mutual 
credit ſhould be confined to pecuniary demands, 
and that if a man had goods in his hand be- 
longing to a debtor of his, which could not be 
got from him without an action at law, or bill 
in equity, that it ſhould not be conſidered as 
mutual credit; and lord Y Cowper's opinion 
plainly favoured that conſtruction, for he looked 
upon the jewels pawned, and notes given, as 
an account current between them; and that, 
though, if there been no bankruptcy, in an 
action for the goods in queſtion, the debt could 
not have been ſet off, yet, as the clauſe of mutual 
credit had been extended, lord Hardwicke thought 
it might come within that rule, eſpecially as there 
was an account between them. 

A creditor of the bankrupt, and a debtor to 
him, upon bond, payable at a future day with 
lawful intereſt, petitioned lord Hardtoicke, that 
he might ſer off his demand againſt the principal 
and intereſt due on the bond, as far as it would 
go, and not be obliged to prove his debt -under 
the commiſſion, and take a dividend- upon it 
only. 8 

Lord e chancellor ſaid, that before t''e making 
ſtat. 5 Geo. 2. c. 30. ſ. 28. if a perſon was a 


* 
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* Tr. Ath. Rep. 229. 

Y 2 Fern. 691. pl. 616. 

* Tr. th. Rep. 230. pl. 126, 
*Tr. Aid. Rey. 231. 
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creditor, he was obliged to prove his debt un- 
der the commition, and received perhaps a di- 
vidend only of 2s. 6d. in the pound from the 
bankrupt's eſtate, and at the ſame time pay the 
whole to the ailignee of what he owed to the 
bankrupt; that to remedy this great inconve- 
nience the act was made; ſuppoſe, for inſtance, 
ſaid lord Hardwicke, there had been a bond from 
the bankrupt to A. - payable at a future day, and 
a debt owing from A. on ſimple contract to the 
bankrupt for a leſs ſum, the account between 4. 
and the bankrupt ſhould firſt of all be ſtated, 
and one debt ſet againſt the other, and 4. ſhould 
be entitled to a proportionable dividend of fuch 
bankrupt's eſtate, pro ratd with the other cre- 
ditors, © diſcounting the bond payable at a fu- 


ture time, after the rate of 5 J. per cent. for what 


he ſhould ſo receive, to be computed from the 
actual payment thereof, to the time ſuch debt 
ſhould or would have become payable in and by 
ſuch bond.” Theſe are the words and the con- 
cluſion of the clauſe in the ſtatute of 7 Geo. 
c. 31. relating to creditors whoſe debts are pay- 
able at a future day. 

Conſider it then (continued his lordſhip) the 
other way, where A. 1s a debtor to the bankrupt 
by bond payable at a future day, and a creditor 
upon his eſtate by ſimple contract for a lets ſum, 
would it be juſt and equitable that he ſhould 
be obliged to prove his debt under the com- 
miſſion, and receive perhaps 1s. only in the 


pound, and yet when his bond becomes due, 


which in ſome inſtances might be in three 
months only, pay the whole debt, principal and 
intereſt, to the aſſignee under the commiſſion? 
This might indeed in ſtrictneſs be ſaid not to be 
2 mutual debt, but was it not a mutual credit ? 
The bankrupt gave credit to the petitioner, in 
a con- 


a NG 
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conſideration of this bond, though payable at a 
fature day: and the petitioner gave the bank- 
rupt credit for the debt he owed the petitioner 
upon ſimple contract ; and therefore he thought 
this caſe was within the equity of the 5th of 
Geo. 2. | 

The plaintiffs were aſſignees under a com- 
miſſion of bankruptcy awarded againit Sir Juſtus 
Beck, and brought his bill againſt the defend- 
an s, to compel them to aſſign and transfer to 
the plaintiffs ſeveral ſhares in their ſtock, to 
which Sir Juſtus Beck was 1ntitled, and which, in 
the year 1720, coſt him between 10 and 120007. 
The defendants by anſwer inſiſted, that Sir Juſtus 
Beck was one of the directors of their company, 
and that in the year 1720, after his purchaſe of 
the beforementioned ſtock, the company lent 
him about 120007. and inſiſted, that they ought 
not to be obliged to let the plaintiffs transfer or 
diſpoſe of the intereſt which Sir Juſtus had in 
che ſtock, without payment of the 120007. bor- 
rowed, and that by virtue of the act 5 Geo. one 
account ought to be ſet off againſt the other; 
and for that purpoſe they had come in as cre- 
ditors under the commiſſion of bankruptcy, 
and had proved their debts ; there was no pre- 
tence that the money was lent on the ſecurity of 
the ſtock ; but it was inſiſted, that on the cre- 
dit of the great parcel of ſtock, which Sir 7uf- 
tus had in their company at that time, that the 
lent him this money, and therefore would now 
ſtop his ſtock till payment thereof, or as far as 
the value of the ſtock would extend, which now 


by the great fall of ſtocks would by no means 


fatisfy their debt; but it was decreed at the 
Rolls, and that decree on an appeal affirmed 
by lord f chancellor King, that the defendaats 
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ought to permit the plaintiffs, the aſſignees, to 
transfer and diſpoſe of the ſtock for the moſt 


they could make of it, and that they could not 


ſtop or retain the ſtock for their ſatisfaction, 
either before or by virtue of the ſtatute 5 Geo. 
And though the company had the whole ſtock 
of it in them in their corporate capacity, yet the 
ſtock of each proprietor was diſtinct, and veſted 
only in himſelf ; with which the company had 


nothing to do, further than they were veſted 


therewith by the charter, or a& of. parliament 
with which they were incorporated and impow- 
ered, or ordered to transfer each one's ſtock by 
transfers to be made in the books of the com- 

any; which otherwiſe every proprietor might, 
b deed or otherwiſe, have transferred as he 
thought fit. And it was held, that this caſe 
differed from the firſt caſe, fol. 159. And it 
was ſaid, that this was not like the caſe, where 
a * banker lent 2007. on a pledge of jewels, and 
afterwards lent the ſame perſon a ſurther ſum 
of money on his bare note; yet he was not 
admitted to redeem the jewels without payment 
of the note likewiſe; for there it was between 
two private perſons. And it was held not to be 


within the ſtatute of 5 Geo. which ſpeaks only 


of mutual dealings and accounts, which is not 
this cafe, as Sir Juſtus had a fixed permanent 
intereſt in the ſtock ; and the money borrowed 
without regard thereto. And the court held 
this was not like the cafe of partnerſhip, where, 
if any of the partners borrowed any of the part- 
nerſhip's money, his own ſhare ſhould. be an- 
ſwerable for it, and he ſhould not be permit- 


— 
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Ch. Pr. 419. pl. 279. 2 ru. 691. pl. 616. See Tr. 
hk, Rep. 229. 230. 
ed 


Chap. 23. Mutual Debts and Credit. 165 


ed to come into a court of equity, and pray an 
account of his ſhare of the partnerſhip, ſtack, 
and effects, without making ſatisfaction for the 
debt he owed to the partnerſhip ; for this was 
a tranſaction between them as private perſons, 
and on a mutual credit and truſt; but the loan 
of the 120007. in the preſent caſe to Sir u,. 
was not in their corporate capacity, wherein 
only he ſtood related to them, and held this 
ſtock, but was a loan by them as private per- 
ſons, for which they could not ſtop his ſtock, 
which he held as a member of the company in 
their corporate capacity. 

Where ® there are mutual debts between the 
plaintiff and defendant, or, if either party ſue 
or be ſued as executor or adminiſtrator, where 
there are mutual debts between the teſtator or 
inteſtate and either party, one debt may be ſer 
againſt the other, and ſuch matter may be given 
in evidence upon the general iſſue, or pleaded 
in bar, as the caſe ſhall require; ſo as at the 
time of pleading the general iſſue notice be 
given of the particular fum or debt intended to 
be inſiſted on, and upon what account it became 
due. 

Lord chancellor * King was of opinion, that 
joint debts could not be ſet off againſt a /eparate 
demand due to the bankrupt; but if S de- 
mands had been /eparate, he thought that mu7ual 
credit, within 2 Geo. 2. c. 22. f. 13. and that 
though the ſtatute ſpeaks only of ſetting off one 
debt againſt another on trials, yet commiſſioners 


Mc ” — 
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b Stat. 2 Geo. 2. c. 22. ſ. 13. perpetuated by ſtat. 8 Geo. 
E. e. 24. ſ. 4, 5. 
| 2 Kel. Rep. 24. pl. 19, 


of 


166 Proof of Devts. Chap. 3. 


k of bankrupt were within the equity of the act, 
and might allow mutual debts being given in 
diſcharge upon the demands of afiignees. 

Plaintiff being reſiduary legatee and ſurviving 
executrix of her huſband, to whom two perſons 
had given a joint bond for payment of money, 
one of whom was dead, and plaintiff being in- 
debted upon her own private account to the ſur- 
viving obligor, -who was become bankrupt, 
brought her bill in Chancery, for liberty to ſer 
off what was cue to plaintiff, as executrix, and 
againſt the debt due from herſelf to the bankrupt. 

Lord ! Hardwicke ſaid, that he never knew 
ſuch inſtance in Chancery before, and that as the 
debts were due in different rights, the caſe was 
not within the clauſe of the act of parliament, 
there being no mutual credit between the parties; 
and his lordſhip obſerved, that this matter had 
been determined 2d April 1748, on parte Hope; 
and further, that if Chancery was to go into in- 
quiries of this ſort, an account muſt be taken 
of the teſtator's. whole eſtate, till it were ſeen, if 
there was a ſurplus, ſo as thereout to make a ſet- 
off; and alſo, that another conſequence would 
ariſe : it having been often doubtful when execu- 
tors could take a reſidue, which might draw on 
infinite expence, if it ſhould be allowed of, in 
like inſtances. - 

The only queſtion was merely, whether the 
appellant had a right to ſet off certain bills of 
exchange remitted to him for another purpoſe, 


* —— —_ — 


k But note, that the whole court of b King s Bench hath ſince 
held, that the clauſe of the ſtatute does rot extend to com- 
miſhoners of bankrupt ; which opinion lord chancellor Ae 
ſeems to adopt, See 2 Rep. B. R. 155, 156. Bal. Ni. 
Fri. 177. a 


$ 3 Tr. Atk, Rep. 691. pl. 261. 
70 towards 
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towards a debt due to himſelf, before the perſon 
remitting the ſame became bankrupt, or had 
committed any act of bankruptcy ? or, whether 
receiving the bills as a general fund, he was now 
bound to throw them 1nto the bankrupt eſtate, 
be accountable for the fame to the aſſignees, and 
come in under the commiſſion with the reſt of 
the creditors for a dividend only ? Earl Mansfield 
was of opinion, that as no act of bankruptcy had 
been proved, before the bills were remitted, the 
appellant was intitled to ſet them off. 

Upon this occaſion the following points were 
agrecd to, as ſettled law, viz. that, 

1. It is material juſtice, where parties are mu- 
tually debtors, that the one party ſhall not be al- 
lowed to withdraw his property out of the hands of 
the other, without ſatisfying him his debt ; for it 
is a maxim, that a fruftra petis, quod mox eff reſti- 
c tuendus” and this rule of retention hath been 
adopted by the laws and practice of trading na- 
tions, that, | 

2. It is alſo an eſtabliſhed point in law, and in, 
the practice of merchants, that the bond fide poſ- 
ſeſſor of property, before the bankruptcy of the 
owner chereof, without any third perſon having 
a preferable right, is entitled to apply the ſame 

in the event of a bankruptcy, in extinction, pro 
tanto, of the debt due to him by the bankrupt ; 
for © ſpoliatus eft ante omnia reſtituendus; and 
in caſe the creditor, ſo in poſſeſſion of the effects 
of his debtor, is only bound for the debt, he 
may retain the property of his principal, till the 
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Fraſtra petis, quod ſtatim alteri reddere cogeris, Prince. 
Leg. 32. Terk. Cent. 256. Loffi's Princ. 184. 

d Sfcliatus debet ante mia reſiitut, 2 Inſt. 714. Prince. 
Leg. 107. Left's Princ, 654, 
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ſurety diſcharged, and though his debtor be not 
ſued 


3. Intereſt. 


As to ſuch intereſt as any particular creditor 
may be entitled to, by virtue of his lien or ſecu- 
rity on the bankrupt eſtate, we refer the reader 
to our alphabetical *® arrangement of creditors. 

For debts on ſpecialty, the creditors ſhall 
have intereſt as well between the act of e bank- 
ruptcy as before; and © though the uſual * rule 
is, that all intereſt on debts carrying intereſt 
ſhall ceaſe from the time of ifſuing the commiſ- 
ſion; yet when a bankrupt eitate is ſufficient 


to pay every debt, with a large ſurplus left, cre- 


8 * —_— 
_— 


» See the cauſe wherein Edward Aleavit was appellant 
and David Ellict and others, truſtees, were refpondents, on 
an appeal to three interlocutors of the lords of ſeſſion in Scot- 

ard, whereof one was affirmed, and two reverſed, and judg- 
ment, whereby the appellant's defence was ſuſtained, was 
given 6 Dec. 1775, 

> Fol. 138, 143, 144- 

© 7 Via. Abr. 110. ¶ B. 5 pl. 1. 

* Tr. 4b. Rep. 244. pl. 132. 2 Black. Com. 488. 

All creditors come in under the terms of the commiſſion, 
which is to have intereſt no farther than the time of iſuing 
the commiſſion, Tr. Att. Rep. 79. 7 Fin. Abr. 70. in a 
note to pl. 7, The commiſſioners, - after a man becomes 
bankrupt, compute intereſt upon debts no lower than the 
date of the commuſhon, becauſe it is a dead fund, and in ſuch 
a ſhipwreck, if there 1s a ſalvage of part to every perſon, it is 
as much as can be expected in ſuch a general loſs. 2 Ty. 
Ath. Rep, 528. Lord Hardwicke declared there was no ſuch 
rule, as allowing intereft no farther than the time of iſſuing 
the commiſſion; and that there was no direction in ſtat. 21 Fac. 
e. . „ for that purpoſe, and that the practice had been 
uſed only as the beſt method of ſettling the proportion among 
the creditors, that they might have a rate like ſatisfaction; 
and that it was founded upon the equitable power given the 
commiſſioners by the ſtatute. Ty. Ath. ep. 79. See id. 244. 
pl. 132. 
ditors, 
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ditors, whoſe debts carried intereſt, ſhall be al- 
lowed intereſt for their reſpective debts, from 
the time the computation of it was ſtopt by the 
commiſſioners, and the bankrupt, or his repre- 
ſentatives, will be chargeable therewith ; but 
ſuch as are creditors by bond, not beyond their 
f penalties s. 

Where there is mutual credit between a bank- 
rupt and a creditor, the commiſſioners ought to 
ſtop intereſt on both fides at the time of the 
bankruptcy, or compute intereſt on both till 
ſettling the accompt. 

Lord Hardwicke ſaid, there was a plain di- 
ſtinction between debts that carried intereſt, and 
a ſpecial depoſit of goods and ſtock ; for that 
in the former caſe the intereſt ſhould be carried 
down to the date of the commiſſion ; but that in 
the latter it was otherwiſe, for the intereſt ſtopped 
from the time of the depoſit; and a calculation 
ſhould be made of the value of the whole entire 
thing depoſited, both principal and intereſt, be 
it ſtock or goods, according to the market price 
at the time of the depoſit, and that intereſt was 
not to run on as in the caſe of a ſpecialty debt. 


4. Exhibits, 


It a creditor has any ſecurity for his debt, as 
a bond, note of hand, bill of exchange, Ec. he 
muſt produce them to the commiſſioners, who 
are to indorſe or underwrite them thus : 


es — 


1» 


f Lord Hardwicke ſaid, that ſtat. 21 Fac. c. 19. ſ. . only 
meant to exclude creditors from the benefit of the penalty as 


againſt creditors, and not as againſt the bankrupt himself. Tr. 
Ati. Rep. 78. 


E Tr. Ati. Rep. 75. pl. 29. 
U Tr. Atk. Rep. 80. 
i Tr. Ark. Rep. 259. pl. 139. 
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« At Guildhall, London, | Day 
ef June, 1780. Exhibited to us under the com- 
«* miſſion of bankrupt againſt A. B.“ This the 
three acting commiſſioners are to ſign; and this 
indorſement is called an exbibit. 

If a perſon acts for another creditor under a 
commiſſion of bankrupt, he muſt produce his 
authority, as letters of adminiſtration, of attorney 
(with an affidavit of the execution), probate of a 
will, &c. in order to fatisfy the commiſſioners 
that the party has a legal authority to act for his 
principal, theſe alſo are to be exhibited to the 
commiſſioners. by 

It any creditor has a lien on the bankrupt's 
eſtate, as a * mortgage, pledge, execution, bill 
of ſale, Sc. he is not obliged to part with them 
till he is ſatisfied his debt as far as ſuch liens will 
extend; and, if after ſuch ſatisfaction any part of 
dis debt remains unpaid, he may come under the 
commiſſion for the reſidue ; but for further par- 

Xiculars as to this matter we refer the reader 
To * Creditor by Execution,” “ Mortgagee,” 
< Pawnee, Sc. in our alphabetical arrangement 
of creditors. 

If the act of bankruptcy be a fraudulent deed, 
or judgment, ſuch deed, S. muſt be exhibited 
to the commiſſioners, that it may appear, they 
1 the proof of their act of 3 on 
EX 


ie execution of the one, or on the confeſſion of 
the other. 


l * * * 
r e 8 


0 


& Some commiſioners (for they are not at all uniform in 
the practice) will oblige this creditor to deliver up his ſecuri- 
ties before they will permit him to prove his debt under the 
commiſſion; others again will allow a mortgigee, if his ſe- 
cyrity does not cover his whole demand, to come in and 
prove the deficiency under the commiſſion, provided he has 
a bend for the money lent, as well as a mortgage deed, 
otherwiſe they will not; therefore a bond, note, or ſome 
written acknowledoment ſeems neceſiary in all cafes of monies 
Jent, though thege be a mortgage deed. 


4 On 


Chap. 3. Claims. 171 

On a bankrupt's laſt examination, all his books, 
papers, writings, ſecurities, and liens on the 
eſtates or goods of other perſons, ought to be 
exhibited to the commiſſioners, to ſhew he did 
not ſecrete any part of his eſtate or effects, a? 
the time of his examination. See more under 
«© Depoſitions“ in the appendix. 


- 5. Claims. 


Where a creditor cannot aſcertain his debt, ſo 
as to ſwear to it, or 1s not able to produce his 
ſecurity ; or where a perſon who acts in right of 
another cannot ſhew his authority, in theſe caſes 
the commiſſioners uſually allow ſuch perſons to 
enter a claim; but he will not be entitled to à 
dividend of the bankrupt eſtate till it is eſta- 
bliſhed by proof on oath ; which if the claimant 
cannot do by the day whereon the commiſſioners 
declare a dividend, the claim will be ſtruck our 
of the proceedings, unleſs he gives ſome very 
good reaſon, to be allowed by the commiſſioners 
for the neglect; yet ſuch claimant may even at- 
terwards {wear to his debt, but he will then loſe 
the firſt dividend, unleſs the creditors (the aſ- 
ſignees having ſufficient in hand) agree, that 
ſuch creditor be paid the firſt dividend ; if they 


refuſe, the Great Seal will order it on petition ; 


but it will be on this ſpecial condition, viz. that 
it does not break in upon the former dividend ; 
for it would be very unreaſonable indeed to 
oblige thoſe creditors, who have been no ways 
in fault, to refund to a creditor who has been 
guilty of the moſt groſs neglect in his own affairs. 


3 


See the bankrupt's laſt examination under the third ſit- 
ting, in the appendix, 
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CHAP. Iv. 


The appointment, choice, and removal of the 
aſſignees. 


HE commiſſioners i, as often as they ſhall 
ſee cauſe, for the better preſerving and 
ſecuring the bankrupt's eſtate, may immediately 
appoint one or more aſſignee n or aſſignees of 
of the eſtate and effects, or any part thereof. 
Lord Hardwicke u ſaid, that though there might 
be occaſion ſometimes for temporary aſſignments, 
for the better preſerving the bankrupr's eſtate, 
yet commiſſioners were not obliged by the above 
clauſe in the ſtatute relating to temporary aſ- 
ſignments, to appoint: an aſſignee of the whole 
eſtate, becauſe the words are in the disjunctive 
« immediately to appoint one or more aſſignee 
© or aſſignees of the eſtate and effects, or any 
part thereof.” And further, that as by leaving 
out the copyhold eſtate of a bankrupt in a tem- 
porary aſſignment, the creditors would run no 
riſque with regard to the crown, for an extent 
would not affect it, it would be adviſeable to 
omit them in ſubſequent aſſignments. 


— 


* 


1 Stat. 5 G. 2. e. 30. f. 30. 
m But they are removeable by the creditors at the choice of 
aſſignees, and liable to forfeit 200 J. with full coſts of ſuit, in 
caſe upon removal they neglect upon notice to deliver to the 


new aſſignees the bankrupt eſtate and effects. Stat. 5 Geo. 


2- . 1- 30. 
4 Tr. Att. Rep. 96. 


It 
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It is uſual for the commiſſions, previous to the 


choice of aſſignees (in order to prevent any re- 


flection being caſt on the characters of the aſſig- 
nees as doubting their credit) to deſire they will 
agree among themſelves, in whoſe hands the 
monies ariſing from the bankrupt eſtate, as often 
as the aſſignees ſhall receive 100 J. thereof or 
upwards, ſhall be placed purſuant to the follow- 
ing ſtatute. 

Before o the creditors ſhall proceed to the 
choice of aſſignees, the major part in value of 
the creditors preſent ſhall, if they think fit, di- 
rect how, and with whom, the monies to be re- 
ceived out of the bankrupt's eſtate ſhall remain 
until the ſame be divided; to which rule the aſ- 


ſignees ſhall conform as often as 100 J. ſhall be 


got in, and they ſhall be indemnified y. 

It is alſo as uſual for ſome of the commiſſioners 
to add, that though the bank 4 of England is ex- 
preſly directed by the above clauſe to receive the 
bankrupt's eſtate, yet that the bank do not think 
it worth their while to open an accompt for that 
purpoſe, and refuſe ſo to do. We always con- 


— 


o Whereas by reaſon of the monies which are lodged in 
the hands of aſſignees until a dividend is made, aſſignees do 
ſometimes delay the dividend thereof, to the very great 
prejudice of the bankrupt's creditors ; for preventing 
whereof, and to the end aſſignees may make ſpeedy divi- 
dends of the eſtate and effects of ſuch bankrupts, it is 
enacted as above.” Preamble to the above clauſe. In 
order to enforce the execution of this law, it is adviſeable 
that there ſhould be a covenant from the aſſignees to the com- 
miſſioners, in the aſſignment, and alfo in the bargain anf 


fale, that they will pay the money into ſuch hands as the cre- 
ditors ſhall direct. 


Stat. 5 Geo. 2. c. 30. f. 32. 
4 Lord Hardwicke has directed aflignees to depoſit the mo- 


ney arifing from the ſole of the bankrupt effects in the bank 
19 their name. Tr. Ati. Rep. 133. 


N ſidered 


ce 
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ſidered this declaration a very extraordinary 
one, even when we had no doubt of the ruth of 
it ; we thought it rather indecent for gentlemen 
inveſted with ſo great power and authority as 
commiſſioners of bankrupts are, to declare ea 
officio, that one of the moſt reſpectable corpora- 
tions in the kingdom, inſtituted, continued, and 
ſupported by parliament, peremptorily declined 
to obey the expreſs injunctions of the legiſlature; 
but, as neither the Bank nor any other particular 
place is mentioned in the act, it is a matter of 
aſtoniſhment to us, how the above declaration 
has paſſed ſo often unnoticed, or unanſwered at 
Guildhall. We have obſerved the commiſſion- 
ers often expreſs themſelves very tenacious of 
and zealous for the dignity of the Great Seal, 
and of the reſpe& due to them as acting under 
it: ſuch zeal may be very proper; but we mult 
confeſs, we think as much regard at leaſt is 
equally due to their oath of office, under which 
they alſo act, and whereby they have ſworn that 
they will, © according to the beſt of their ill 
and knowledge, execute the ſeveral powers and 
e truſts repoſed in them, as commiſſioners of 
e“ bankrupts.” Now it ſeems certain, that they 
have either not even ſo much as read, or, if they 
have, that they cannot retain or do not underſtand 
the bankrupt ſtatutes ; if fo, are they thoſe judi- 
cious perſons whom my lord , Coke ſays they 
ought to be? Or, what is more material, have 
they uſed their endeavours ſo to be, according 
to their promiſe made by them on oath ? Tho' 
we may be thought rather too ſevere to declare 
ſuch perſons incapable to be any longer commiſ- 
fioners ; yet lord Hordwicke was pleaſed to re- 


z Inſt. 225, 4 Inſt. 277. 
* 7 Vin. Abr. 77. pl. 3. 


ni oo 
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move commiſſieners for taking more than their fees, 


and ordering monies to be charged for their 
eating and drinking ; but what were thoſe miſ- 
demeanors in compariſon to the above ? 

The commiſſioners * ſhall forthwith, after they 
have declared the perſon, againſt whom the com- 
miſſion ſhall iſſue, bankrupt, cauſe notice there- 
of to be given in the London Gazette, and ſhall 
appoint ab time and * place for the creditors to 
_ in order to choote aſſignees of the bank- 

rupt eſtate. and effects. 

So that they are immediately to appoint a 
time and place for the choice of aſſignees, be- 
cauſe it may be neceſſary to take care of the 
bankrupr's eſtate and effects; and it muſt not be 
laid down as a rule, that, becauſe ſome of the 
creditors are abroad, and beyond ſea, therefore 
they muit at all events have an opportunity of 
voting in the choice, and the creditors be di- 
rected to proceed to a new one; if this was to 
prevail, the choice muſt be poſtponed to a great 
length of time, which would be directly con- 
trary to the act of parliament; and therefore the 
rule is, that the aſſignees ought to be continued, 
unleſs ſome objection can be ſhewn with regard 
to the ſubſtance or integrity of the perſon who is 
choſen aſſignee; but it would be adding to the 


expence, to make two choices of aſſignees inſtead 
of one. 


— 


t Stat. 5 Geo. 2, c 36. . 

v W hich time we think ought always to be fourteen days at 
leaſt from the notice in the Gaxetie, of the iſſuing the ce m- 
miſlion, in order to give all the bankrupt's crediters, in what- 
ever part of the kingdom they may happen to reũde, an op- 
portunity of being preſent at and of voting in the choice. 

* Which meeting for Lendin, and all Places within the 
bills of mortality, ſhall be at the Guildhall of the ſaid city. 
Stat. 5 Geo. 2. c. 30. ſ. 26. 

Ey lord Hardævicle. Tr. 4th. Rep. 92. 
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Precedents were ſearched, but no caſe could 
be found, where it had been ordered, that cre- 
ditors ſhould proceed to a ſecond choice, upon 

a ſuggeſtion, merely, that ſome of them lived 
remote from London, or were out of England ; 
and beſides, it would be a dangerous rule, and 
therefore lord Hardwicke continued the aſſignee 
who was already choſen. 

Lord chancellor = Hardwicke ſaid, that the 
commiſſioners, upon the day for choice of aſ- 
ſignees, were not critically to examine into the 
debt, but to admit creditors upon their oath 
for what they ſwore was due to them, as they 
would ſtill be liable to an accompt afterwards; 
and that beſides, it would be extremely hard to 
exclude perſons who might perhaps be the great- 
eſt creditors, till the accompt was ſettled, which 
might be the work of ſeveral years, and it might 
be neceſſary and convenient that aſſignees ſhould 
immediately be choſen, and beſides, that it was 
not neceſſary that the alignees ſhould have proved 
any debts under the commiſſion, or that they 
ſhould be even creditors at large of the bankrupt. 

The > commiſſioners ſhall at this meeting aſ- 
certain the coſts and expences of ſuing forth and 
proſecuting the commiſſion, and, by writing un- 
der their hands, ſhall direct and order the aſſig- 
nees of the bankrupt's eſtate, to pay and reim- 
burſe the petitioning creditor his coſts and char- 
ges, out of the firſt monies or effects of the 
bankrupt, that ſhould be got in and received 
under the commiſſion. 

« Whereas © it may be found neceſſary, that 
« as well aflignments of bankrupt's eſtates al- 
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« ready made by commiſſioners, as aſſignments 


hereafter to be made purſuant to the choice 
of creditors, ſhould be vacated, and new af- 
ſignments be made of the debts and effects 
unreceived, and not diſpoſed of by the then 
aſſignees, to other perſons to be choſen by 
the creditors ; the Great Seal may, upon the 
petition of any e creditor, make ſuch order i 
© therein as ſhall be juſt and reaſonable 

The commiſſioners , ſhall cauſe public notice 
to be given in the two Londen Gagettes imme- 
diately following the removal of the aiſignees, 
and the appointment of others, that the former 
aſſignees are removed, and others appointed in 
their ſtead, and that the bankrupr's debtors do 
not pay their debts to the aſſignecs removed. 

Lord h Hardwicke ordered aitgnees under a 
commiſſion to be removed from being affignees 
of the bankrupr's eſtate and effects, by reafon of 
the miſbehaviour of the commiſſioners in the 
ſaid commiſſion ; and that the faid bankrupr's 
creditors ſhould proceed to a choice of new aſ- 
ſignees in their room, and for that purpoſe, that, 
after the ſaid commiſſion ſhould be renewed, an 
advertiſement ſhould be publiſned in the Lon- 
don Gazette, appointing a meeting of the credi- 


— 


cc 


cc 


—— — 


4 Stat. 5 Geo. 2. c. 30. f. 31. 


© Or on the petition of the aſſignee higꝛſelf; but it ſeems no 
order can be made on this application, unlets an H has 
been actually executed hy the commiſiioner: to the aſſignee. 
See and e the pre: mbie do 1, 31. of this ratute. 

In caſe a new aſl:gnment Mail be ordered to be made, 
bankrupt debts, effects, and eſtate, ſhail be thereby eftec- 
tually and legally. veſted in the new affignce;, who may ſue in 
their (not their own) names, and may diicharge actions and 


give acquittances as former ailignees, Stat. 5 Gee. 
L 31. 


2. Co» 52 


I. e 9 6 
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tors of the ſaid bankrupt for the choice of ſuch 
new aſſignees; and after ſuch choice ſhould be 
made, his lordſhip did order, that the furviving 
commiſſioners, or any three of them, and the 
ſaid aſſignees fo removed, ſhould join with the 
mayor part of the commiſſioners, to be named 
in the renewed commiſſion, in making an aſ- 
ſignment of the ſaid bankrupt's eſtate and ef- 
fects to the new aſlignees, fo to be choſen ; and 
did further order, that torthwith, after the exe- 
cution of ſuch aſſignment, the ſaid old aſſignees 
ſhould reſpectively deliver over to the new al- 
ſignees all the effects of the ſaid bankrupt, re- 
maining in Jpecie, in the hands, cuſtody, or 

ower, of them, or any of them, upon oath ; 


and allo all books, papers, and writings, in their 


reſpective hands, cultody, or power, relating to 
the ſaid bankrupt's eſtate or effects, upon oath ; 


and that the ſaid old afignees ſhould deliver 


poſſeſſion of the ſaid bankrupt's real eſtate to 
the new aſNgnees. 

Lord Pardwicke h, upon petition of creditors, 
ordered an aſſignee under a commiſſion of bank- 
rupt, who became bankrupt himſelf afterwards, 
to be removed from being an afignee under 
the commiſſion, on account of his own bank- 
ruptcy, and gave the creditors liberty to proceed 
to a new choice; and further ordered, that not 
only the a'fignee petitioned againſt, but alf his 
aſſignees ſhould Join with the commiſſioners in 
executing an aſſignment to the new aſſignees 


O 
under the commiition, againſt the aſſignee re- 


moved. 


> Tr, Ath. Rep. 97. pl. 43. 


CH AE. 
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1 


CH FV. 


The conveyance and ſale of the bankrupt i 
eſtate and effects. 


E will conſider the power and authority 
of the commiſſioners, to diſpoſe of the 
bankrupt eſtate and effects. | 


I. As to his real eſtate. 
II. As to his perſonal eſtate. 


I. As to his real eſtate. 


This ſeems reducible to the following ſub- 
diviſions, viz. 


i. What the commiſſioners may ſell. 
2. What they cannot : and 
3. In what manner the ſale ſhall be. 


i. What real eſtate the commiſſioners may ſell. 


The k commiſſioners have full power, by their 
diſcretion, to diſpoſe of all the bankrupt's lands, 


—— 


i Not the bankrupt's eſtate, for it is no more his eſtate, but 
lus creditors, | 

* Stat. 13 El. c.7. ſ. 2. This. ſtatute lord Hardwicke ſaid 
gave the commiſſioners an equitable as well as a legal juriſ- 
diction, and that it had been fo conſtrued ever fince. Tr. 
Alk. Rep. 77. 


. N 4 tene- | 
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tenements, and hereditaments, as weil copyhold ! 
as freehold, which he had in his own right before 
he became bankrupt, or which = deſcended or 
came to him at any time afterwards, before the 
debts to the creditors were fully ſatisfied or 
agreed for; and all lands and tenements which 
were purchaſed by him * jointly with his“ wife, 


— . 


———— 


For they are all within the ſtatutes of bankrupt. 2 Com. 
Dig. 41 The vendee of a copyheld is to pay the lord his 
fine, and be admitted. Stat. 13 EI. c. 7. 1.3. And if the 
lord refuſe upon tender of a competent fine, the vendee may 

enter. Stene 127. Billingh. 148. The copyhold is veſted in 
the bargainee b{-tore his admittance, though he cannot enter, 
or take the protits, and he ſhall avoid all meine atts between 
the ale and admittance. 2 Cem. Dig. 417. An aſſignee under 
a commiſſion of bankrupt of > copyhold eſtate is a vendee with- 
in 13 Elix. c. 7. and not the purchaſer from the aſſignee of 
ſuch eſtate. By lord Hardzvicke. Tr. Att. Rep. 96. And 
he was of opinion, that an aflignee under a Ran of 
bankrupt mult ſurrender a copyhold eſtate to a purchaſer, 
though it is very hard the lord thould exact two fines, but no 
perſon can make a common law conv« yance of a copyhold ; 
it muſt be by ſurrender ; the commitiioners, by Rat. 13 Ft. 
c. 7. have no intereſt (2 Show. Rep. 157.) in the baakrupt 
lands, but only a power to convey, and at firſt the commiſ- 
ſioners made fale to the creditors, but that was found incon- 
venient, therefore they made general aſſignments to truitees to 
diſtribute the whole. Tr. Ark. Rep. 93, 96. 

= Stat. 13 Ec. 7. . 11. Cr. Car. $68. pl. 6. Lord 
Hardwicke faid, that Is any future real ettate deſcended to a 
bankrupt after the execution of the firſt bargain and fate, - 
there muſt be a new one. Tr. Att. Rep. 253. Lands de- 
icended to a bankrupt after diſtribution, are ſubje& to a 
new ſale and diſtribution. Billingh. 118. but Steue 132. is 
expreſly contrary. 

i If two be ſeized jointly, and one becomes bankrupt and 
dies, his part ſhall be fold, and there ſhall be no ſurvivorſhip 
in this caſe. See the reaſons in Stone 126. Billingh. 111. 
Gord. 39. If the bankrupt bs joint-tenant in fee, for life, or 
years, the commiſſioners may ie a moiety. Com. Dig. 530. 

9 It he be ſerzed in right of his wife, they may ſell during 
the coverture.. Com. Dig. 530. yet, if a purchaſe in the 
name of himſelf and his wife, and jon, was before his trading, 

tte commticners cannot fell it. Cre. Car, 550 


children 


1 
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children or child, to his own uſe, for ſuch in- 
tereſt therein as he might ? lawfully part with; 
or purchaſed with any other perſon upon ſecret 4 
truſt for his own uſe. | 

They may fell all the lands and tenements 
which the bankrupt had at the time of his bank- 
ruptcy in fee, for life, or for years; all rents, 
annuities and * offices, any future * intereſt, as, 


4 rerm 


See P. Wil. Rep. 385. in notes. Gi (late biſhop of 
London) and Dr. Burn both hold, that, if a patron becomes 
bankrupt, the commiſſioners may fell the advowſon ; but if 
the church be void at the time of the ſale, the vendee ſhall not 
preſent to the void turn, but the bankrupt himſelf, becaufe 
the turn of a church is not valuable. 2 Gibj. Cod. 794. Burn's 
Eccl. Law, 98. 4 Bac. Abr. 465. And Billinghurſt ſays, 
that without doubt, if the commiſſioners prefent any one for 
money, it is ſimony. Billingb. 123. See Gocd. 116. 

4 Stone 133. Billing. 114. 

r By theſe are intended offices of inheritance, Tc. as war- 
den of the Fleet, Sc. or a gaoler by inheritance, and not 
offices of truſt, for by ſtat. 5 & 6 Ed. 6. c. 16. (Which pro- 
kibits the ſale of offices of juſtice) they cannot be fold ; beſides, 
they are indiviſibly annexed to the perſon. Billingb. 122. 
Stone 126. See 9 Rep. 48. a. Good. 87. Lord King decla- 
red, that the office of ſerjeant at mace was not ſaleable, as it 
concerned the execution of juſtice ; nor the place of one of 
the clerks of the ſix clerk's office. Tr. A. Rep. 212. But the 
office of under marſhal of the city of London, as it does not 


concern the adminiſtration of juſtice, is not within flat. 5 C 


6 Ed. 6. c. 16. and may therefore be fold. By lord Hard- 
«vicke. Tr. Atk. Rep. 210. pl. 117. And he faid, that not- 
withſtanding Store and Billinghurft, in their readings on theſe 
acts (34 and 35 H. 8. c. 4. and 13 El. c. 7.) fay, that only 
offices of inheritance are within the meaning of them; yet he 
was of opinion, that their conſtruction was contrary to the ex- 
preſs words of the acts, for that terms of years (in ſtat. Hen. 8.) 
related directly to offices, not in lands only, but all other ot- 
ſces. Tr. At. Rep. 213. It is obſervable, that Stone's 
reading is profeſſedly on flat. 13 El. c. 7. and on bat fature 
mnly ; that Billinghur/t but juſt mentions ſtat. H. 8. and that 
lord Hardzicke himſelf on another occaſion declared, that 


„ tha 
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a term to commence in future; land * deviſed 
to him; his wife's » eſtate veſted in truſtees be- 
fore marriage for her ſeparate uſe ; all lands » 

tenements, hereditaments, annuities, offices, and 
fees, conveyed, or cauſed to have been conveyed 
by him, to any of his children, or other * perton, 
or into any other mens names, as amply as if 
the bankrupt, at the time of his bankruptcy, 
had been actually ſeized in his own name of the 
like intereſt ; and alſo lands whereof he ſhall be 
_ reputed ) owner, and, with the conſent of the 
true owner, ſhall take upon him the ſale and 
diſpoſition, though formerly conveyed by him 
to ſuch true owner for valuable conſideration ; 
and all lands extended * after his becoming bank- 
rupt, on pretence of his being accomptant, or 
indebted to the king ; if, upon examination of 


RY * . * _ 


— — 


te the ſtatute of Henry the 8th had been ſo much altered by 
«« ſubſequent acts, that it did not deſerve any conſideration.“ 
Tr. Att. Rep. 77. 2 P. Wil. Rep. 429. S. P. Quære therefore 
the above dictum of lord Hardeuicte, concerning Stene and 
Billingburſt. 

* Com. Dig. 530. 

Stone 125. Good. 88. 

* 10 Mod. 247. P. Wil. Rep. 248. but P. Lil. Rep. 58. 
ſeems contra. 

Seat. 1 Face c 15. ſ. 5. 

* So, if they are conveyed before his bankruptcy, in con- 
ſideration of marriage, to the uſe of himſelf, and his wife, 
though the wife is not named by the ſtatute, for ſhe is within 
the intent. Style 289. B. in 1718, after marriage, convey- 
ed his real eſtate to truſtees in conſideration of 5 5. and other 
valuable conſiderations, in truſt for himſelf for life, to his 
wife for life, then to his eldeſt ſon, if he ſurvived his father 
and mother, and ſo to his ſecond ſon, c. B. afterwards 
became bankrupt ; lord Hardævicte ſaid, that this conveyance 
fell directly within this clauſe of the ſtatute, Tr. Att. Rep. 
93. pl. 41. See Zur. Rep. 472. 

Stat. 21 Fac. c. 19. ſ. 11. 

2 Stat. 21 Fac. c. 19. 1. 10. 


the 


Chap. 5. Real Eftate. 183 


the commiſſioners on oath, it be found, ſuch 
debt be due to ſuch accomptant or debtor, on 
a contract not originally made between him and 
the bankrupt, but made with or in truſt for 
ſome other perſon ; they may ſell a * pollibulty 
of right belonging to the bankrupt; and any * 
of his lands or tenements, wherein he ſhall be 
ſcized of an eſtate © tail, in poſſeſſion 4, remain- 
der, or e reverſion, unleſs the remainder or re- 
verſion ſhall be in the crown, of the gift of the 
crown; and ſuch fale ſhall be good againſt all 
ſuch iſſues in tail, remainder-men, and reverſi- 
oners, whom the bankrupt himſelf might have 
barred by common recovery or other means. 
They * may ſell an eſtate, which the bankrupt 
has, to comnience upon a contingency ; and all 
equities of 5 redemption upon mortgaged eſtates 
ſhall be at the diſpoſal of the commiſſioners ; 
for they ſhall have power to redeem the ſame, 
as the bankrupt himſelf might have done, and 
after redemption to ſell them. 

A merchant makes a feoffment in fee upon 
condition, upon payment of money to re-enter; 


2 P. Vil. Rep. 385. 3 P. Wil. Rep. 132. pl. 30. Coed. 
33, 84. the bankrupt is to deliver all the eſtate he is intereſted 

in, or whereby he hath or may expect any profit, poſſibility of 
profit, Sc. Stat. 5 Geo. 2. C. 30. f. 1. 

Stat. 21 Jac. c. 19. ſ. 1 Seon 125, 126. 

© They may fei a copvheld intailed, which by cuſtom may 
be intalled and cut off; otherwiſe, if there be no ſuch cuſtom. 
Stone 127. Hilliugb. 148. 

* Lori Hardavicke obſerved, that this was but a ſlight ad- 
vantage to creditors. Tr. th. Rep. 79. 
25 $row 128. 


Scat, 1 f. i. th: Stone 125, See Store 12. 


ulinzh. 116. C Seel 88. 2 Fern. y. whether the com- 
miß ners may, by the equi dry of the Kacute, appoint one to 
enter for à condition 5 ken. 


l 
Stone 125. Billingb. 148, 149. Good. 89. 


* 
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he becomes bankrupt; the commiſſioners ma 

tender the money at the day, and ſell the land. 
Tenant in tail mortgages for years, becomes 

bankrupt, and dies without ſuffering a recovery; 


aſſignees ſhall have the land clear of the i more- 


gage. 

Power of revocation in bankrupt to take 

place on ſurvivorſhip, and the bankruptcy ariſ- 
ing before the event 3 is within ſtat. 
34 35 Hen. 8. chap. 4. 13 Eliz. chap. 5. 
21 Fac. ch. 19. and 5 Ges. 2. ” chap. 30. and 
is an intereſt veſted in the aſſignees, and aſſign- 
able by them, under the commiſſion; though 
the power was not in poſſeſſion, but expectant 
on a contingency; for the bankrupt could con- 
vey it by a common deed, ſo therefore min his 
aſſignees; if not, the en would be * extin- 


guiſhable. 


2. What real eſtates the commiſſioners cannot ſell. 


The commiſſioners cannot ! ſell lands, &c. 
aſſured by the bankrupt before he became bank- 
rupt, ſo as ſuch aſſurance was made bond Ide, 
and the party to whoſe uſe made was not privy 
or conſenting to the purpoſe of the bankrupt, 
to deceive his creditors, at or before ſuch aſſur- 
ance ; nor ® lands which the bankrupt had fold 
by deed indented, though the inrolment was 
after the bankruptcy ; ; nor lands, whereof an 
extent * was ſerved, before the party became 


bank- 


— 


i Will. Rep. * 
* Loft's Rep. 
1 Stat, 13 El. c. 8 ſ. 12. Mo. 594. pl. $05, March. 34. 
pl. 67. Billingb. 113. 
| = J. J. 203. | | 
Stat. 21 Jac. c. 19. ſ. 9. 2 Black. Com. 487. Nor 
| lands 


Chap. g. Real Eflate. 185 


bankrupt; nor lands purchaſed or conveyed by 
the bankrupt upon the 8 o of any of his 
children, both parties being of years of conſent ; 
ſo, if land be ſettled in truſt for the wife of B. 
by the anceſtor of ſuch wife, and B. becomes 
bankrupt, the aſſignee ſhall have no benefit 
of fuch truſt, during the joint lives of B. and 
his wife; ſo, if the father of B. covenant upon 
his marriage to pay 15/. a year to B. durin 
the life of the father, and B. becomes bank- 
rupt, the aſſignees ſhall not 4 have the benefit 
of ſuch agreement; neither can they ſell the 
' barony of a peer; nor lands * deviſed to the 
bankrupt's wife; nor her dower t, nor a ſettle- 
ment made by a bankrupt, when he was not a 
trader; nor the intereſt of a joint * trader, for 
it is not bound by the bankruptcy of his com- 
panion. 

No * purchaſer for valuable conſideration ſhall 
be impeached, unleſs the commiſſion was ſued 
out within five years after he became bankrupt ; 
lo, if the bankrupt be afterwards outlawed, and 
A. gives money for a leaſe of his land from the 


mm. 


—— 


lands whereon a ſtatute has been extended, though the /[:be- 
rate was not ſued before his bankruptcy. Cro. Car. 149. 
WF. Jo. 203. 

9 Stat. 1 . . & 6: 

? 2 Vern. 96. pl. 89. 

12 Vern. 194. pl. 176. 

r Stone 125. . 

* Eq. Caf. Abr. 54. pl. 6. 7 Fin. Abr. 95. pl. 43. 2 
Fern. 96. pl. 89. 2 P. Wil. Rep. 316. pl. 91, 319. 

9 Vin. Abr. 227. pl. 60. unleſs ſhe marry a bankrupt. 
Read. Stat. Law, 187. 

u 3 P. Wil. Rep. 298. pl. 75. 

Salt. 61, Mod. Rep. 45. pl. 100. 12 Mod. 446. 
Lil. Abr. 287. 


* tat, 21 Jac. c. 19. ſ. 14. Keb. Rep. 722. pl. 54. 


king, 
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king, before the commiſſion ſued, he will be a 
purchaſer Y bond fide for ſo much. 


3. In what manner the ſale ſhall be. 


The commiſſioners ſhall cauſe all the bank- 

rupt's lands, tenements, © hereditaments, fees, 
_ annuities, and offices to be = ſearched, viewed , 
and appraiſed to their full value, and ſell the 
ſame by deed d indented and © inrolled, in one 
of her majeſty's courts of record, or © divide the 
lands, &c. proportionably among the creditors. 

Lord © Hardwicłe was of opinion, that com- 
miſſioners of bankruptcy ought not to be fo 
extremely nice, as to preclude a perſon from 
being a purchatcr, becauſe he happened to have 
out- ſtayed the time ſet by the commiſſioners, 
and compared it to the caſe of eſtates ſold be- 
fore maſters for payment of creditors, and that 
the advertiſements in caſes of ſales before com- 
miſſioners of bankrupts ſhould not be general 
for a meeting in order to ſell a bankrupr's eſtate, 
but ſhould name the hour as maſters f do, and 


after 


— 
— 


Y Salk. 109. but zuære, and ſee Cem. Dig. 7 
13 e. 7. . 2. 
a And though there be no view of the lands by the com- 
mifoners before the fale, it will be good. Com. Dig. 534. 
„ 33 Kh..c- 7. 1. $- . 31 Jac. ©. 19. bh £9. 
© Stat. 13 Bl. e. 7. Ca. 23 Jac c- 1. 4 13. Cath 
178. 2 Show. Rep. 156. Ventr. 360. Skin. 30. pl. 6. 
T. Fe. 196, 197. 12 Mod. 3. Lord Coke ſays, the deed 
need not to be inrolled, becauſe the act ſays, by deed in- 
dented and imolled or otherwiſe. 2 Rep. 26. a. 
* Stat. 13 El. c. 7. l. 2. 
Tr. Ath. Rep. 202, 203. 
© Who alw ays advertiſe the eſtate to be ſold at a definite 
time, as between the hours of ten and twelve, that they may 
not be under the neceflity of ſtaying beyond that time; A 
| 1 
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after the time expired, if the commiſſioners 
were not gone, that they ought to admit a bet- 
ter bidder, in order to give the creditors as great 
a ſatisfaction for their loſs as poſſible. 


II. As to the bankrupt perſonal eſtate. 


This ſeems reducible likewiſe to the ſame 
ſubdivifions to which we reduced our conſider- 
ations on the bankrupt real eſtate, viz. 


i. What the commiſſioners may ſell. 
2. IWhat they cannot: And 


3, In cobat manner the ſale ſhall be. 


1. What perſonal eftate the commiſſioners may ſell. 


The commiſſioners may & ſell all k money, 
goods, chattels, merchandizes, wares, and i debts 
of a bankrupt wherever found; they are em- 


— 


if a perſon comes to bid, even after that time, before the 
maſter is gone, he is admitted notwithſtanding. Tr. At. 
Rep. 202, 203. | 

Stat. 13 El. c. 7. ſ. 2. goods, &c. which come to the 
bankrupt after diſtribution, are ſubject to a new ſale and 
diſtribution, according to Bz[{izgh. 118. but Store 132. ex- 
preſsiv ſays they are not. 

d Ihough the bankrupt pay his money to any creditor for 
a jul: debt. 2 Rep. 25. b. 26. a. contra by ſtat. 1 Jac. 
c. 15. f. 14. See fol. gz. They may ſell monies due to a 
bankrupt upon a judgment. V. Jo. 215. pl. 4. 

i Though transferred into other mens names, in as ample 


manner as if the bankrupt had been actually poſſeſſed thereof, 
© cept the ſame was transferred upon the marriage of his 
chülaren, (both the parties married being of years of con- 
fene) or fame other valuable conſideration. Stat. 1 Jac. c. 15. 
. 5. Andalfo debts due to the bankrupt's wife, though un- 
6 revovered. l. Rep. 249. 10 Mod. 160, 243. Gilb. Cal. 
113, 


? powere« 


* 


188 Cendeyance and Stle. Chap. 5. 


powered to aſſign or diſpoſe of all the * debts 
due to and for the benefit of the bankrupt, to 
the uſe of the creditors, and the ſame diſpoſition 
of the debts ſhall veſt the property in the perſon 
to whom aſſigned by the commiſſioners, as fully 
as if the bond, judgment or contract whereupon 
the debt ſhall ariſe, had been made to the per- 
ſon to whom the ſame ſhall be ſo aſſigned, ſo 
that the bankrupt ſhall not afterwards recover, 
releaſe, or diſcharge the ſame, nor ſhall it be 
attached as a debt of the! bankrupt ; they may 
aſſign an ® obligation taken in another's name 
to the bankrupt's uſe. 

The commiſſioners may ſell all the u goods 
of the bankrupt, though he fold them bond fide 
after his bankruptcy, and before the commiſſion 
awarded; fo, if he made a © gift to a creditor 
of them; or had ſold ? them in market 4 overt ; 
a fortiori, goods ſold by the bankrupt after the 
commiſſion, before ſeizure; they may ſell his 
goods in Ireland; his goods t forfeited, and 


Am 
oY 


k Lord Hardwwicke was of opinion, that the debts here 
mentioned meant debts due at the time of the bankruptcy, 
or when the commiſlion iſſued, which was the fame, for it 
was then only, that the creditors were to have a portion rate 
like. Tr. Act. Rep. 78. 

Stat. 1 Jac. c. 15. f. 13. The preamble obſerves, ** that 
the power and authority given to commiſſioners, touching 
debts due to bankrupts was not fo full and perfect, as that 
the full benefit thereof, in due courſe, could be employed to 
the uſe of the creditors as intended.” 

m Ney's Rep. 142. Palm. 505. 

2 Com. Dig. 531. 

® Com. Dig. 525. 

For the ſale is avoided by relation. 2 Keb. Rep. 33. 

* By Twi/den. Lev. Rep. 174. Sid. 272. 2 Keb. Rep. 


33 
= Mz. 594. pl. 805. 
* Billingh. 123. Good. 114. Com. Dig. 531. 
t Salk. 10g. | 


ſcized 
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i-ized by a capias utlegatum after the bankrupt- 
cy, and before the commiſſion, for a bankrupt 
Mall not defeat his creditors, by his act, ore de- 
fault; ſo the goods of a bankrupt * felon ſhall 
go among the creditors ; they may fell an heriot 
relief, &c. due to the bankrupt; a legacy - 
given him, for which he had a decree; fo they 
may a mortgage or conditional diſpoſition or 
conveyance of 4 goods, and choſes in action, for 
they are within e ſtat. 21 Jac. 1. c. 19. ſ. 10, 
x1. and alſo his ſhare of the partnerſhip ſtock 
in trade mortgaged to a partner ; his pay * as 
an officer in the army 


They may fell all s goods whereof the bank- 
rupt ſhall be reputed owner, and, with the con- 


ſent 


L. Ch. Baron Comyns ſays, that it was reſolved other- 
wiſe in the Exchequer. Hil. 6 Geo. Com. Dig. 532: 

Stat. 5 Geo. 2. c. 30. . . 

Y Com. Dig. 5 32. 1 


* 2 Vern. 432, 433. or which was left him after his cer- 
tificate figned by number and value of his creditors, and the 


commiſjioners ; before it was ronfirmed and allowed by the 
Great Seal. 2 Bur, Rep. 719. 

4 But extends to goods oaly originally the bankrupt's. Tr. 
Atk. Rep. 165. Jex, Rep. 348. Mi,. Rep. 260. 

© Bul. Tri. at M. Pri. 40, 248. Tr. Atk. Rep. 186. pl. 
171. Id. 165. pl. 97. Unleſs it was delivered at the time 
of the mortgage, becauſe otherwiſe it is a deluſive credit, 
and falls within ſtat. 21 Jac. c. 19. f. 11. Fr. Att. Rep. 183. 

f Doubted by Hardwicke, C. Tr. 4th. Rep. 214. And 
ſee fol. 194. 

Lord Hardwicke ſaid, that the proviſions in ſ. 11. of this 
. Latate, with reſpect to legal intereſts, muſt be followed as to 

equitable ones; that cheſes in action therefore were within 

the meaning of the act, and included in the words poeds, &c. 
Tr. Atk. Rep. 184. ; 
d Stat. 21 Jac. c. 19. f. 11. Counſel ſaid, that continu- 
ing in poſſeſſion was always looked upon as evidence of fraud, 


that 
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ſent of the true owner, ſhall take upon him the 
fale and diſpoſition, though formerly conveyed * 
by the bankrupt to ſuch true owner for valuable 
conſideration; and all goods extended ! after 
his becoming bankrupt, on pretence of his be- 
ing accountant, or indebted to the king, if 
upon examination of the commiſſioners on oath 
it be found, ſuch debt be due to fuch account- 
ant, or debtor on a contract not originally made 
between him and the bankrupt, but made with 
or in truſt for ſome other perſon ; ſo, goods 
taken in w execution after an act of bankruptcy, 
though the writ bears reſte before; ſo a judg- 
ment ® obtained by a creditor after an act of 
bankruptcy ſhall be avoided ; fo if the bankrupt 
had granted or pledged his goods for payment 


— 


that this law was only declarative of what was the law be- 
fore. Bur, Rep. 474. 
Lord Hargxvicke ſaid, that this ſtatute extended to con- 
ditional as well as abſolute ſales. Tr. At. Rep. 183. 
Stat. 21 Jac. c. 19. ſ. 10. 

n As it ſeemeth, Lev. 173. reſolved. Bur. Rep. 34, 37. 
Lord Raym. 725. Bur. Rep. 36. Freem. 397. pl. 516. 
Keb. Rep. 930. pl. 36. 2 Keb. Rep. 34. 3 Keb. Rep. 480. 
pl. 17. 3 Lev. Rep. 69, 191. Execution executed cannot 
be defeated by a commiſſion of bankruptcy. 3 Mod. 236. 
Comb. 121. Show. Rep. 146. 2 Ventr. 169, 170. but this 
not law. Yet if the goods of a bankrupt are ſeized in exe- 
cution after the bankruptcy, and ſold by the ſheriff, the 
commiſſioners cannot aſſign the money raiſed by the ſale, 
but they mult aſſign the goods themſelves, 3 Lev. Rep. 192. 
So if the goods are taken in execution by the ſheriff at the 
ſuit of the bankrupt, they cannot be aſſigned till they come 
to the hands of the bankrupt. V. Jo. 215. pl. 4. Crs. 
Car. 166. pl. 12. 176. pl. 24. Nor damages which the 
bankrupt may recover for treſpaſs or flander, before they are 
I by judgment. V. Jo. 215. pl. 4. Crs. Car. 
166, 167. 

* Com. Dig. 532. 12 Mod. 446. 


* 
of 
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of the money, the commiſſioners may pay or 
tender the money, and then * ſell the goods. 
So they may ſell India v ſtock, though trans- 
ferred by bankrupt, if the ſame was fraudulent- 
ly transferred by him, merely for the purpoſe 


of making a vote for the choice of a member to 
ſerve in parliament, 


2. What perſonal eſtate the commiſſioners cannot 
fell. 


The commiſſioners cannot 4 ſell * ſtock which 
the bankrupt had as truſtee only, for payment 
of the debts of another ; nor * goods originally 
the plaintiff's, and which the bankrupt had no 
more than a bare authority to * fell for the plain- 
tiff's uſe ; nor effects, not even money, if , diſtin- 
guiſhable, which the bankrupt had as, executor, 
or ? factor; nor goods delivered * antecedent to 
an act of bankruptcy, though accepted ſubſe- 


o Stat. 21 Jac. e. 19. f. 1 

5 — aſſgnees of Metevier bankrupt, againſt De- 
wiſme. Dougl. Hiſt. controv. Eleta223. 

4 Com. Dig. 533. P. Wil. Rep. 314. pl. $1. id. 321. 

Lord Parker ſaid, that it would leſſen the credit of the 
nation to make *ruft ſtock liable to bankruptcy, 3 P. Wil. 
Rep. 187. Note (A.) h 

* P. Wil. Rep. 318. 

t But if a jeweller have in his poſſeſſion jewels belonging 
to A. and, becoming bankrupt, offer the jewels to fale to 
J. S. the aſſignee may diſpoſe of them. But. Tri. at Ni. 
Pri. 40. 

u 3 Bur. 84 1369. by Lord Mansfield. 

* Comb. 185. Show. Rep. 294. 10 Mod. 161, 245. 
Gilb. Caf. 323. 11 Mod. 139. P. Wil- Rep. 256, 319. 

P. Wil. Rep. 319. 7 Jin. Abr. 89. pl. 5. in notes. 3 
P, Wil. Rep. 185. pl. 44. 


® 10 Mod. 432. Stra. 165. Ferte/. Rep. 37 


O 2 quent; 
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quent; nor goods whereof an execution was © 
executed, before he became bankrupt; nor 
goods taken fin execution for the bankrupt, 
before the return of the writ; ſo, if an execu- 
tion be made after an act of bankruptcy, and 
before s notice of it, upon a writ teſted betore 
the bankruptcy, Trover does not he by the aſ- 

fignees againſt the officer; if a leſſee for years 
has a covenant for renewal, the - aſſignee ſhall 
have no Þ benefit of it; nor of a i legacy left 
the bankrupt's wife, nor of a bond * on mar- 
riage to leave her a fum of money. 

They cannot fell goods purchaſed or con- 
veyed by the bankrupt upon the | marriage 
of any of his children, both parties being of 
years of confent ; they cannot aſſign debts m paid 
by a debtor to the bankrupt, truly and Send fde, 
before he underſtood him to be bankrupt ; nor 
debts due to him as executor, but it is for this 
particular reaſon, becauſe ” they are appropriated 
to pay the teſtator's debts ; and if. they were 


% 


— 2 — 


—_— 


e Stat. 21 Jac. c. 19. ſyg. 2 Black. Com. 487. 

" Cre. Car. 1664. pl. 13. 176. pl. 24. . Je. 215. pl. 4. 
Yet goods not taken in execution may be fold, though th- 
writ of execution was delivered to the ſheriff before his bank - 
ruptcy. 3 Lew. Rep. 70, 192. 

£ Lev. Rep. 173. Sid. 271. pl. 27. 

® 2 Fre. 07. Ch. Cafe 17, 18. SPS, 

i Ch. Pr. 121. See 3 Tr. Act. Rep. 695. Fez. Rep. 
298. 6 | | 
* 2 Fern. 662. pl. 587. 2 P. Wil. Rep. 298. otherwiſe 
of ſuch a contingent bond. 2 P. Nil. Rep. 497. | 

| Nor debts in ſuch caſe, or for ſome other valuable con- 
* transferred into other men's names. Stat. 1 Jac. 
© hk © | 

n Stat. Jac. c. 15. ſ. 14. 3 Res. Rep. 190. pl. 38. 

a P. Nil. ep. 254 10 Mod. 162, 163, 245. Gels. Caſ. 


— . 
& - » 


aſſigned, 
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aſſigned, it would be a wrong, viz. a Jevaſtavit ; 
nor goods * bought of a bankrupt Sen fide for 
valuable conſideration, before notice of the bank- 
ruptcy 3 nor goods delivered by a bankrupt 
purſuant to an ? award confirmed in Chantery 
without fraud, before notice that he was bank- 
rupt ; nor goods conſigned 4 to the bankrupt but 
nor paid for, which the owner before. delivery, 
hearing that he was bankrupt, and changing his 
former conſignment, conſigns to another; nor 
a bond, &c. affigned * by the bankrupt for a 
juſt debt, before his bankruptcy ; ſo they can- 
not aſſign money given by the bankrupt after 
an act of bankruptcy commicted, to put his fon 
. - apprentice, being the uſual rate, and given ſe- 

veral years before he appeared to be bankrupt; 
nor © money recovered againſt a bankrupt, before 
notice; nor a choſe in action (ex. gr. a ſhip at 
ſea) mortgaged or fold by the bankrupt, the 
muniments being delivered over *; nor the 
intereſt of a joint * trader, for it is not bound 
by the 8 0 of his companion ; nor mo- 
ney which, before the ſuing forth of the com- 
miſſion, was bond fide, and in the,uſual courſe 
of trade ?, received of the bankrupt, before the 
perſon receiving had notice that he was in inſol- 
vent circumſtances ; nor debts or goods aſſigned 


— 


o So it /eemeth. Skin. 149. pl. 21. 


G6) 
P Pucre 2 Vern. 230. 


Contra at law, but ſo reſolved in equity. 2 Vern, 203, 
pl. 187. Tr. Atk. Rep. 248, 249. | | 
2 Vern. 428. pl. 390. 


+ Reſolved in 3 Lev. Rep. 58, 59. doubted in Skin. 21. 
pl. 21. 


t 3 Keb. Rep. 231, 232. | 
u Bul. Tri. at Ni. Pri. 40. Tr. Ath. Rep. 171. 


* 4 Salk, 61. Mod. Rep. 45. pl. 100. 12 Mod. 446. 
Stat. 19 Geo. 2. c. 32. f. 1. 
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by him, before he became bankrupt, to his ſe— 
curity on his being appointed receiver of the 


court of * Chancery; nor goods © conſigned by a 


principal to his factor, for monies paid by latter 
for the former, though they were ſold by the 
factor after a private act of bankruptcy commit- 
ted by the principal, and after he ſuſpected him 
to be in very bad circumſtances ; nor an officer's 
half pay, becauſe it is allowed him for ſubſiſt- 
ence, till again called upon by his king to do 
his duty in the fervice of his country ; nor bills 


of exchange ſent, or goods conſigned to a perſon 


who has paid the value before; on the ſender 
becoming bankrupt, though the perſon to whom 


they were ſent did not then know of their being 


ſent. 
3. In what manner the ſale ſhall be. 


The b aſſignment may be made to the credi- 
tors who come in, of all the goods of the bank- 
rupt, for fatisfaftion of their reſpective debts 
rateably ; or to any in truſt, and for the equal 
benefit of. all the creditors ; and if all the cre- 


. ditors have a joint debt, the goods may be aſſign- 
ed to them generally. RAE 


* Bur. Rep. 472. 

© 2 Bur. Rep. 931. 5 85 

t Jereed by houſe of lords, on appeal in the cauſe of 
Cathcart and Blackweod, A. D. 1765. 

& 4 Bur. Rep. 2239. 

b Com. Dig. 535. 

i But a general aſſignment of the goods to the creditors, 


| w_ _—_ ſeveral and different debts, is not good. 2 Rep. 
- 2 . 5 


The 


ot 
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The commiſſioners ſhall cauſe the bankrupt's 
goods, &c. to be & ſearched, viewed, and ap- 
praiſed to the beſt value; or otherwiſe to order 
the ſame for ſatisfaction and payment of cre- 
ditors ; and they ſhall grant and aſſign, or other- 
wiſe diſpoſe all ® debts due to the bankrupt. 

The commiſſioners ſhall aſſign the bankrupr's 
eſtate and effects unto the -Tignees * choſen 
by the p creditors. | 

Lord chancellor 4 Hardwicke recommended it 
to the commiſſioners of bankrupt, to except * 
copyholds out of the deed of aſſignment of the 
bankrupt eſtate, becauſe it would ſave the ex- 
pence of two fines ; for the commiſſioners, where 
the creditors could meet with a purchaſer of the 


copyhold, might convey to him in the firſt in- 
ſtance. 


* Stat. 13 Ke. 7. . 2. 

Though there be no view of the goods by the commiſſi- 
oners before the ſale, it will be good. 2 Rep. 26. a. 

® Stat. 1 Jac. c. 15. f. 13. the aſſignment is good, though 
the debt aſſigned is more than was due. T. Raym. 7. 

»The aſſignees ſhall keep diſtinct books of account, where- 
in they ſtall duly enter all money or other effects which they 
ſhall have got in or received out of the bankrupt's eſtate, to 
which book every creditor ſhall, at all reaſonable times, have 
free reſort, and inſpect the ſame as often as they ſhall think 
nt. Stat. 5 Geo. 2. c. 30. ſ. 26. 

o Stat. 5 Geo. 2. c. 30. ſ. 26. lord Hardavicke ſaid, that 
when affignees were choſen under a firſt commiſſion, all the 
eſtate and effects of the bankrupt were veſied in them, and he 
was incapable of carrying on any trade, and all his future 
perſonal eitate was affected by the aſſignment, and every new 
acquiſition would veſt in aſſignees. Tr. Att. Rep. 253. 

» No creditor ſhall be permitted to vote in the che ice of 
aſhpnees, whoſe debt ſhall not amount to ten pounds. Stat. 
5 Geo. 2. e., 30. . 7. . 

Fr. Att. Rep. 96. 

* $ce fol. 180. n. 


04 Com- 
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Commiſſioners of bankrupts having made an 
aſſignment of the bankrupt's eſtate, and the 
bankrupt afterwards obtains his certificate, can- 
not make a ſubſequent aſſignment. | 

Lord * Hardwicke thought it very proper that 
the words © jointly and ſeverally ſhould be in- 
ſerted in the aTignment, for the ſafety and ſe- 
curity of each reſpeCtive aſſignee. | 

No s ſchedule ſhall be annexed to any deed 
of aſſignment of the perſonal eſtate of a bankrupt . 

from the commiſſioners to the aſſignees. 


EVI. 


The examination and commitment of the bank- 
rupt, and of his wife, and others. 


HE commiſſioners * may ? examine, as 
well by word of mouth as on interroga- 
tories in writing, every * bankrupt touching all 


———* 
— 


* Eq. Caf. Abr. 54. pl. 7. 2 Eq. Caf. Abr. 124. pl. 2. 
7 Fin. Abr. 88. pl. 12. P. Jil. Rep. 385, 386. Gils. 
Eq. Rep. 141. 3 | 
Fr. Att. Rep. go. 

u Stat. 5 Geo. 2. c. 30. ſ. 42. 

* Stat. 5 Geo. 2. c. 30. ſ. 16, 

In caſe any bankrupt is in execution at the time of iſſuing 
the commiſſion, and is willing to ſubmit to be examined, but 
cannot be brought before the commiſſioners, they ſhall attend 
the bankrupt in cuſtody, and take his diſcovery. Stat. 5 
Geo. 2. c. 30. ſ. 6. | | 

2 Though the oxamination of the commiſſioners may ſub- 
ject the bankrupt to penalties, as in the caſe of a bankrupt 
ſmuggler, yet notwithſtanding the commiſſioners may un- 
doubtediy examine him, as to his eſtate and effects, whit he 


has, where it lies, &c. By lord Hardrwicke, Tr. Ath. Rep. 
200. ; 


matters 
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matters relating to his trade, dealing“ „lands e, 
tenements, goods, chattels, effects, debts, bills, 
bonds, books of account, and fuch other things 
as may tend to diſcloſc his eſtate, or ſecret grants, 
conveyances, and eloining of his lands, tene 
ments, goods, money, and debts, as the com- 
miſſioners ſhall think meet; and they may alſo 
examine in manner aforeſaid every perſon duly 
ſummoned before or preſent at any of their 
meetings, touching all matters relating to the 
perſon, trade, dealings, eſtate and effects of the 
bankrupt, and any act of bankruptcy committed 
by him, and à alſo reduce into writing the an- 
ſwers of verbal examinations of the bankrupt or 
other perſon, had or taken before them; which 
examination, ſo reduced into writing, the party 
examined ſhall ſign and ſubſcribe. 

It was agreed by the ſupreme judicial autho- 
rity of this country, that an officer in the army, 
becoming bankrupt, is not obliged by law, on 
his laſt examination before the commilſioners, to 
deliver up or diſcover his half pay, the ſame 
being allowed him for ſubſiſtence, till he ſhould 
be again called upon by his king to do his duty 
in the ſervice of his country. 

If f any perſon, being known or ſuſpected to 
have any part of the bankrupt's lands, tenements, 


— 


—y 
— = 


Lord chancellor Par#er ſaid, that till Stat. 5 Geo. c. 24. 
{expired] the commiſſioners could not examine the bankrupt 
himſelf, Popching his bankruptcy. P. Hu. Rep. 6:1. 

b Stat. 5 Geo. 2. c. 30. ſ. 16. 

Stat. 1 Jac. c. 15. ©: 9% 

4 Stat. 5 Geo. 2. c. 30. ſ. 16. 

See — — and Blackweod in appeals to lords, . D. 
1765. a.. ang A EAAC AL oro RT 

Stat. 1 Jac. c. 15. ſ. 10. This power is adopted by ſtat. 


5 5 Ax. c. 17. ſo ſaid by lord chief juſtice De Cr. 3 
Rep . 3. 26. ; 


here. 
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hereditaments, goods, chattels or debts, or to be 
indebted to or for his benefit, ſhall (after lawful 
warning to the ſaid perſon given, to come beiore 
the ſaid commilſioners to be examined, accord- 
ing to the intent of 13 Eliz. c. 7. ſ. 5.) refuſe 
to come, or ſhall not come before the commiſ- 
ſioners at the time appointed, having no lawful 

impediment (ſuch as ſhall be admitted and al- 
lowed of by the commiſſioners, and which ſhall 
be then ſignified or made known to them at 
the time of their aſſembly) or that any ſuch per- 
ſon, having knowledge or warning of any other 
meeting of the commiſſioners, ſhall not come 
and appear before them at ſuch time as he law- 
fully may come, having no ſuch lawful impe- 
ment, as ſhall be then made known to them, 
and by them admitted and allowed of as afore- 
ſaid, or, being come before them, ſhall refuſe 
to be ſworn, and to make anſwer to ſuch in- 
terrogatories as ſhall be miniſtered unto him, 
according to ſtat. 13 Eliz. c. 7. they may * com- 
mit to ſuch ward and priſon, as to chem fhall 
be thought meet, ſuch perſon as ſhall fo refuſe - 
to be ſworn, and make anſwer to ſuch interro- 
gatories to be miniſtered as aforeſaid, and direct 
their warrants to ſuch perſons as to them ſhall 
be thought meet, to apprehend ſuch perſon as 
ſhall refuſe to appear betore them as aforeſaid, 
and to bring him before them to be examined 
as aboveſaid ; and, upon his refuſal to come be- 
fore them as aforeſaid, they may commit the 
parties, ſo refuſing, to ſuch priſon as they ſhall 


think meet, there to remain without bail or 


— 


6 By the old ftatutes of bankrupt of 34 and 35 Hen. 8. 
c. 4. and 13 Eliz. c. 7. the commiſſioners had no power to 
commit, by lord chief juitice Pe Gr:y. 3 Vi. Rep. C. B. 
4285 


Main» 
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mainprize, until ſuch time as the perſon ſo re- 
fuſing to come, or to be {worn to anſwer before 
the commiſſioners, do , ſubmit himſelf ro them, 
and be by them examined according to 13 Elix. 
c. 7. and 1 Fac. = c. 15. 

If any * bankrupt, or other perſon, ſhall refuſe 
ro anſwer, or ſhall not fully anſwer to the ſatis- 
faction of the commiſſioners, all lawful queſtions 
put to him by the commiſſioners, as well by 
word of * mouth, as on © interrogatories in writ- 


ing, or ſhall refuſe to ſign and ſubſcribe his ex- 


* 


— — * 


* By Halt, ch. juſt. ſubmit in this ſtatute does not mean 
an act of humble ſubmiſſion, but only to make anſwer to the 
queſtion propoſed. Lord Raym. 100. 

Y The word ard in this act I. ch. juſt. Holt ſaid, meant id 
e, and tied the ſubmiſſion to that particular purpoſe. Lord 
Raym. 100. 

> Mr. juſt. Fofter ſaid, that the powers under this ſtatute 
continued ſtill in force, notwithſtanding the ſubſequent ſta- 
tutes. 2 Bur. Rep. 1124. 

a Stat. 5 Geo. 2. c. 30. ſ. 16. This farnte hath decided 
the mode to be purſued in this matter; ſo ſaid by lord ch. j. 
De Grey. 3 Wil/. Rep. C. B. 426, 427. 5 

> Previous to this ſtatute, a bankrupt was diſcharged by 
the court of King's Bench on his Habcas corpus, from a coni- 
mitment of the commiſſioners, becauſe they had not exhibited 
interrogatories (which are a term known in the law, and 
imports, that the queſtions were put in writing. 2 Stra. 880.) 
to him, and examined him thereon ; and Halt held a bank- 
rupt ought to have a copy of them, and time to conſider of his 
anſwer. 2 Stra. 880. Barnard. K. B. 398. Sef. Caf. 333, 
334. Lil. Abr. 286, 287. Lord Hardwwicke refuſed a perſon 
ſummoned by the commiſſioners, in order to be examined 
touching his trade and dealings with the bankrupt, a copy of 
the interrogatories, or time to prepare himſelf for his exami- 
nation. Tr. Att. Rep. 205. pl. 108. Lord Holt's reaſon that 
the interrogatories ſhould be reduced into writing was, becauſe 
then it would appear, whether the queſtions were proper ; 
and if one of them was improper, he ſaid the priſoner ſhould 
be diſcharged. Barnard. K. B. 339. 

© Stat. 1 Fac. c. 15. fv. 


mination 
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amination ſo reduced into writing, (not having 
a reaſonable 4 objection, either to the wording 
thereof or otherwiſe, to be allowed by the faid 
commiſſioners); they may, by warrant under 
their hands and ſeals, commit him to ſuch © prt- 
fon as they ſhall think fit, there to remain with- 
out bail or mainprize, until ſuch time as he ſhall* 
ſubmit himſelf to the commiſſioners, and full 
anſwer make, to their ſatisfaction, to all ſuch 
queſtions as ſnhall be put to him, (which quet- 
tions s muſt be ® ſpecified in the warrant of com- 
mitment), and i until he ſhall ſign and ſubſcribe 
his examination. 

That a bankrupt notoriouſly prevaricated ſeems 
not a ſufficient cauſe of commitment ; for every 
prevarication is not; and it is not faid he pre- 
varicated upon his examination relating to the 
diſcovery of his effects, but only that he preva- 
ricated upon his examination, which might be in 


—__—_ 


« Lord Hardwicke ſaid, if the bankrupt had an objection 
to the queſtion, he muſt demur to the interrogatories, and 
the court of Chancery would judge of the queſtion upon peti- 
tion. Tr. Att. Rep. 200. 

© Bankrupt, or other perſon, committed by the commiſ- 
ſioners, ſuffered to eſcape or go out of priſon, until duly 
diſcharged, gaoler to forfeit 500 J. and 100 J. more if he re- 
fuſes to ſhew ſuch priſoner to a creditor who produces a certi- 
ficate from the commiſſioners (which they are to deliver gratis) 
of his having proved his debt under the commilion. See 
ſtat. 5 Geo. 2. c. 30. ſ. 18, 19. 

Lord ch. juſt. Vilmot ſaid, the ſubmiſſion alone was not 
enough, he mult ſubmit to be examined from time to time. 
2 Bur. Rep. 1125. 

4 Stat. 5 Geo. 2. c. 30. ſ. 17. 

k Lord Hardsvicke ſaid, that if the bankrupt refuſed o 

anſwer any queſtion, and the commiſſioners committed jum, 
and the delinquent brought an habeas corpus, the queſtion 
muſt be ſet forth particularly, that the judges might judge, 
whether it was a lawful queſtion or not. 75 Atk. Rep. 200. 

6 State'5 Gev. 2. ic. 30. f. 16. | 

| i Matter 
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a. matter the commiſſioners had no power to in- 
quire into. Lord Raymond ſaid, a man might 
prevaricate on his firſt examination for half an 
hour, yet in the concluſion he might rake a full 
and ample anſwer ; and therefore it was not at 
all proper to ſend a man to piiſon for ſuch a 
piece of conduct; and that nothing was more 
common than ſuch behaviour on trials at ni k 
Fug. 7 
; Perrott, being brought up from Netagate, 
by habeas corpus, appeared upon the return to ** * 
have been committed by commiſſioners of bank- 

ruptcy to be ſafely kept and detained without 

bail or mainprize, until ſuch time as he fhould 

fubmit himſelf to the commiſſioners, and full 

anſwer make, to their ſatisfaction, to the queſtion 

put by them to him ; which queſtion was ſpeci- 

fied in their warrant to have been put to him by 

them in writing, upon the laſt day of his exami- 

nation, after his having obtained forty-ſix days 
beyond the ordinary time; and to have been 
propounded to him in theſe words, viz. © © As 

« you do admit that you have ſpent the laſt 

© week, previous to this your examination, with 

Mr. Maynard (one of your aſſignees) to ſettle 

and adjuſt your accompts, and to draw. up a 

© true ſtate thereof, to enable you to cloſe ſuch 

your examination; and do likewiſe admir 

that, upon ſuch ſtate thereof, after giving 

« you credit for all ſums of money paid by 

you, and making you debtor for all goods 

© fold and delivered to you, from your firſt en- 

tering into trade to the time of your bank- 

ruptcy, it appears that there is a deficiency 

of 13,5131. give a true and particular accompt 


* 


cc 


cc 


cc 


Pra 8 * 1 


* Seſ. Caf, 335. 2 Stra. 880. Barnard, K. B. 399. , 
*© what 
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« what is become of the ſame, and how and in 
4 hat manner you have applied and diſpoſed 
« thereof?” To which queſtion, ſo put by the 
commiſſioners as aforeſaid, the ſaid John Perrort 
did wilfully and obſtinately refuſe to give any 
other than the following general anſwer ; (that is 
to ſay) © Thar, on goods fold this laſt year, 1 
* have loſt upwards of 2000 J. and by mournings 
„ have loſt upwards of 1000 1. And that for 
« nine or ten years I have (and I am ſorry to 
« ſay it) been extremely extravagant, and ſpent 
te large ſums of money. Jobn Perrott.” Which 
anſwer of the ſaid John Perrott not being ſatis- 
factory to us the ſaid commiſſitoners—Theſe are 
therefore to will, require, and authorize you 
immediately, upon receit hereof, to arreſt, c. 
and him ſafely ro convey, &c. and to deliver, 
Sc. ſafely to keep and detain, without bail or 
mainprize, until ſuch time as he ſhall ſubmit 
himſelf to us the ſaid commiſſioners, or to the 
major part of the ſaid commiſſioners by the ſaid 
commiſſion named and authorized, and full an- 
ſwer make to our or their ſatisfaction, to the 
queſtion ſo put to him by us as aforeſaid. 

Two reaſons were urged on the part of Perrott, 
why he ought to be diſcharged from this impri- 
fonment. 1ſt. That the anſwer which he had 
already given was a full, ſufficient, and ſatisfac- 
tory 7 and the- beſt and only one that 
could be given by an 1dle extravagant man, 
who had never kept any accompts ; and conſe- 
quently, that the impriſoning him until he ſhould 
give a more full and ſatisfaftgry anſwer to this 
queſtion, was an impriſonment for life. 

The ſecond reaſon was, that the power and 
juriſdiction of the commiſſioners, to take the 
bankrupt's examination and diſcloſure, was tem- 
porary and limited, and confined to the time 4 

; lowe 
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lowed to the bankrupt to come in and ſurrender 
himſelf and ſubmit to be examined; after which 
limited time the commiſſioners had no power to 
examine him at all: conſequently they had no 
juriſdiction to commit him for any longer time 
than their own power to examine him laſted; 
which did not exceed the time allowed him to 
come in and ſurrender himſelf and ſubmit to be 
examined. And his counſel compared it to a 
commitment by the houſe of commons ; which 
ended with their ſeſſion. 

In ſuppqrt of theſe objections, they relied upon 
the conſtruction of the bankrupt act; and par- 
ticularly of 5 Geo. 2. c. 30. ſ. 1, 2, 3. 

On the other ſide it was inſiſted 1. That the 
bankrupt's anſwer was nugatory and inſufficient, 
and 2dly, That the power and juriſdiction of the 
commiſſioners to examine the bankrupt, and ob- 
tain a diſcloſure and diſcovery of his eſtate and 
effects, and the manner in which he had diſ- 
poſed of them, was not limited and confined to 
the laſt minute allowed him for his ſurrender 
and ſubmiſſion ; but might be purſued and pro- 
ceeded upon at any ſubſequent time : and for this 
they relied on the end and intention and genuine 
conſtruction of all the bankrupt acts, and parti- 
ticularly of x Fac. c. 15. ſ. 7, 8. and 5 Geo. 2. 
g. 20. 1.3 | 

Lord | Mansfield. If the queſtion put was 
improper ; or, if the queſtion be proper, and the 
anſwer ſatisfactory, the man ought to be diſ- 
chargedy but this is a proper queſtion, and the 
anſwer is very inſufficient and unſfatisfatory. _ 

The conſtruction offered by the counſel who 
object to this commitment is founded upon mere 


* 


* 
i 2 Bur. Rep. 1123. ICED 
arbitrary 
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arbitrary implication : the legiſlature ſay no ſuch 
thing. On the contrary, the 5 Ces. 2. c. 30. ſ. 16. 
gives power to the commiſſioners to commit 
the bankrupt until he ſhall ſubmit himſelf, and 
full anſwer make to their ſatisfaction: and ſec- 
tion 17th gives power to the court or judge, to 
re-commit him to the ſame priſon, there to re- 
main as aforeſaid, until he ſhall conform as afore- 
aid. 

The examination is not confined to be within 
the time limited for the bankrupt to come in 
and ſurrender, and ſubmit to be examined. The 
bankrupt muſt indeed ſurrender witltin the li- 
mited time; and he muſt ſubmit within the li- 
mited time, to be examined from time to time ; 
and he mult, upon his examination, diſcloſe and 
_ diſcover and deliver up his eſtate and effects; 
bur the act Goes not require the examination to 
be full and perfect and n completed within the 
limited time; nor is it proper that it ſhould be 
ſo. A man's memory may fail him at one time, 
and be refreſhed at another; or his firſt anſwer 
may be equivocal], or imperfect: And why ſhould 
he not be called upon to explain and complete 
it? The power of the commiſſioners is general, 
and not limited to the compaſs of time given to 
the bankrupt to come in. 

The laſt examination within the limited time 
is material indeed to the bankrupt himſelf, (be- 
cauſe he cannot afterwards contradict it himſelf); 
but he may be compelled by the commiſſioners 
to make further anſwer after that timg, The 
bankrupt may omit to come in, till the very 
laſt minute of his time; and if he then ſurrenders 
and ſubmits to be examined, this will ſave his 


* F 


es 


— 
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Sec ſtat. 5 Ces. 2. c. 30. f. 1. 
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felony: but it may be abſolutely impoſſible for 
him to make a full diſcovery and diſcloſure of his 
eſtate and effects, or to give full anſwers to pro- 
per queſtions within this ſpace of time. 

But here the commiſſioners have, within the 
limited time, required a further anſwer to their 
queſtion, and committed him for refuſing to 
give it. This commitment was legal, at the 
time when it was made: and I am clearly ſatis- 
fied, that he cannot redeem himſelf from his 
impriſonment, but on giving a full anſwer to the 
queſtion. If he ſhould give a full anſwer, and 
the commiſſioners not be ſatisfied with it, he will 
then be entitled to this proper remedy. 

The objection has been ſtrongly argued; but 
there is no caſe to ſupport it. It is a new in- 
vention, and would entirely defeat the end and 
intention of the bankrupt acts. 

The three n judges were all equally clear, 
that the man ought to be remanded. 

Mr. juſt. Faſter added, that none of them pre- 
clude a further examination. 

The late lord chief juſtice (C. B.) HVilmot alſo 
concurred in this; and faid, that the clauſes 
operate together, and are auxiliary to each other; 
and they certainly give a power of further exa- 
mination. There are vaſt numbers of queſtions 
that may be aſked under the examination, more 
than can be under the mere ſurrender and ſub- 
miſſion, that may require further time, or even 
ariſe afterwards. And he ought not to be diſ- 
charged till he has fully anſwered. His preſent 
anſwer is moſt clearly deficient. | 

This man having, ſince the laſt motion, ſub- 
mitted to be re-examined by the commiſſioners, 
upon the former queition ; and having been re- 


** 


—— 


a 2 Bur. Rep. 1124. 
2 manded 
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manded by them, petitioned the lord , keeper 
ro be diſcharged ; annexing a copy of his depo- 
ſition, giving an account of the manner in which 
he had diſpoſed of 15,030 J. in ſixteen general 

articles, one of which was, © Expences attendin 
ce the connection I had with the fair ſex, 55001.” 
But the lord keeper rejected his petition. 

He atrerwards ſubmitted to a further exami- 
nation by the commiſſioners, who thereupon met, 
and being ſtill diſſatisfied with his anſwer, re- 
manded him to Newgate; from whence he was, 
at his own inſtance, now brought up again by 
_ habeas corpus, When it appeared, that at this 
laſt meeting the ſame queſtion had been again 
propoſed to him. In anſwer to which he particu- 
larized a woman upon whom he had ſpent 5000 /. 
(from December 1758, to December in the year 
17593) and alſo particularized the times of ſend- 
ng and giving 1t to her ; but that no other per- 
ſon was privy to this; and that the woman 
(whoſe name was Serah Powell, otherwiſe Taylor) 
is dead, as he has heard. That ſhe knew him 
to be a bankrupt, and never returned the money 
or any part of it to him; and that he gave it to 
her for her maintenance and expences, and not 
for a fund for her future ſupport, or wherefrom 
he could draw any advantage. That he knew, 
in the year 1759, when he gave and remitted 
theſe ſums to her, © That he was not worth any 
« thing, and that he was remitting to her the 
© money of his creditors.” That he Was ac- 
quainted with her five or fix years; but he 
cannot recollect what he gave her, or ſpent upon 
her, during the ſecond, third, or fourth years 
of their acquaintance ; nor did he Keep any par- 
ticular eff or memorandum thereof, either 


— 


The late earl of Norebrog'cn. 
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in thoſe years, or in the year 1759; but ſpeaks 
from memory only. That he did not take = 
of this money from his banker ; but always too 
it from Mr. Thomp/en (ſince deceaſed) who uſed 
to ſell goods for him. That all letters between 
him (the bankrupt) and this woman, (except. one 
or two) are burnt or deftroyed. 

Mr. Gould, Mr. ſerjeant Davy, Mr. Coxe, and 
Mr. Stowe, argued, that he ought now to be 
diſcharged, as having given a full and complete 
anſwer to the queſtions propounded to him : and 
it is not material, in the preſent reſpect, whether 
it be true or falſe; or whether his conduct was 
prudent or imprudent. If he be not now diſ- 
charged, he muſt be impriſoned for life. 

Mr. ſerjeant 4 Hewitt, and Mr.* Norton, contra, 
inſiſted, that this anſwer was ſtill incomplete and 
unſatisfaftory ; and that Perrott could not be in- 
dicted for perjury upon it. He was bound down 
by what was already proved upon him, to ac- 
compt for a very great ſum of money which ap- 
peared to have come to his hands in this parti- 
cular year: and this is by no means a ſatisfac- 
tory accompt of the diſpoſition of it, nor at 
all probable in itſelf. He lets the commiſ- 
ſioners into no ſort of light whereby to trace 
this money, or to diſcover what is become of it : 
it is not to be imagined or conceived, that four, 
hve, fix, or ſeven hundred pounds in a month 
could be paid her for maintenance and expen- 
ces only ; eſpecially as 1t appears (as it does by 
what he himſelf has repreſented in one part of 
his examination) that ſhe had only a man ſervant 
and two maids, whilſt ſhe was at Bath. It might 


ä — — 


— 


4 The preſent lord chancellor of Ireland. 
The right honourable the lord chief juſtice in eyre, and 


preſent ſpeaker of the houſe of commons ; but upon the eve 
ot reſigning. | 
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have been repaid to him or to ſome one in truſt 
for him; or laid out in ſtocks, and thoſe ſtocks 
transferred in truſt for him. 
The court*held his anſwer to be incomplete and 
unſatisfaftory ; and ordered him to be remanded. 
Perrott's warrant , of commitment occaſioned 
the publication of a guete pamphlet, intituled, 
« An authentic narrative of the proceedings un- 
der a commiſtion of bankruptcy againſt Joby 
& Perrett, late of Ludgate-hill *, laceman, who 
«K was cored in Smithfield, on Wedueſday, No- 
« gener 11, 1761. for concealing his effects.“ 
A copy of Perro/!'s warrant of commitment is 
added by way of appendix to this pamphler, for 
this reaſon, viz. © many difficulties having ari- 
{© ſen with reſpect to the commitment of bank- 
* rupts; it was deſired by ſeveral gentlemen of 
ce the law,” which warrant (continues the com- 
piler of the pamphlet) may be conſidered as an 
authoritative precedent, it having, after a ſolemn 
diſcuſton of its merits and validity, received the 
approbation of the right honourable lord Mans- 


* 


* 2 Bur. Rep. 1216. 
In Perrett's caſe, mne queſtions put to him were in writ- ' 
ng; and he was er until he ſhould anſwer the ſame; 

eh conclution of the warrant was right. By lord ch. j. 
Dc Gr y- 3 * 19 Rep. O. B. 1 423. 

It is obfervable, that 5 wer, in the warrant of commit- 
ment, 1 called a mere t the witneſs on his trial proved 
him a linen-draper; and here he is declared to be a 
«« Jaceman :“ tins a does not ſeem agreeable to the legal preci- 
een required in critin. ' prececÞings. The bankruvt's deſcrip- 
tion in the coinminon is the cilential one. | 

w 2 Bur. 3 1216. on a gxllows erected there for that 
purpoſe. ichard I 6a u, a tallow c landler, was executed 
tor COUNTER g his cftccts in che year 1712, and was the firſt 
and ond; perion who ſuffered A gally by the bankrupt laws. 


iexauder bei, an embroiderer, was executed for not 
vrrendering in tue year 1756. 


1 | field, 
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feld, lord chief juſtice, and the, reſt of the jud- 


ges of the court of King's Bench, who unani- 
moufly declared it right and goed in form and ſubſtance. 

The warrant recites the ſtatute of 5 Ceo. 2. c. 
30. thus : 


« An act for the better preventing frauds cm- 

« mitted by bankrupts : (Ar Et. m Sc. J. e. 
2 * 

Whereas the rue fille of 2 ſtatute is, 


An act to prevent the committing of frauds 


« by bankrupts.“ 


We very well know, that it has been deter- 
mined ? that as the title of an act of parliament 
is no part of the act, the miſrecital of it is no! 
fatal; but in a later caſe it was held, and b 
Holt, ch. juſt. too, that the miſ-recital of the 
title of a ſtatute did vitiate; and we have this 
great man's reaſon for his opinion, viz. It is 
very true, (ſays he) that the title of an act of 
parliament is no more a part of the law, than the 
title of a book 1s part of the book *; and there 


3 


— 


— 
— 


* Viz. Mr. j. Deniſon, Mx. j. Feſter, and Mr. j. (late l. 
c. j. of C. B.) Wilmer. 

Y Lord Raym. 77. This caſe, which was in the court of 
C. B. appears to have been determined upon the authority of 
one in which Hale, ch. baron had determined the ſame way. 
See Hard. 324. pl. 4. Holt, ch. jult. declared the ſaying of 
Hale, if at all, was ſudden; and notwithſtanding his great 
reneration for him, he could not agree with him. 6 Mod. 
63. See Cal. temp. Herd». 197. S. P. 

* 6 Mod. 62. Bur. Lit. Rep. 4to. 38. Bul. Ni. Pri. 4. 

This opinion was given before 8 Au. c. 19. for ſecuring 
literary property, paſſed into a law, as otherwiſe it ſeems er- 
roneous ; becauſe, by ſe&. 2. of that act, the z:z/e of a book 
is certainly conſidered as the mot efential part of it, fin.e 
that, and that only, being reglitered in Sa ieners-hall, ac- 
cording to the directions of the act, veſts the ſtatutable property 
in the author, Cc, which is now ſettled to be the only pro- 
perty he can claim in his works. 
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is, for tha? reaſon, no neceſſity ro ſet it out ; but 
where a party does ſet this out /pecrzally, he there- 
by. ties himſelf up to an act / intituled, and if 
he cannot produce ſuch an one, he ! 15 gone; Gould, 
J. agreed with Felt; Powell, j. gave no opinion, 
but "aid, that he concurred with the other jud- 
ges of the Common Pleas, ſolely upon the autho- 
rity of the opinion of Hale as reported in Hardres. 

We are aware too, that, had the bankrupt 
ſhewn the variance to the court in a proper man- 
ner, the court * muft have remanded him by 
their rule to the ſame priſon, there to remain 
until he fully anſwered to the ſatisfaction of the 
commiſſioners. 

We make the obſervation, beam we think it 
extremely remarkable, that a © warrant which had 
been ſettled and approved of by ſome of the 
ableſt of the profeſſion, ſhould be liable to ſq 
palpable an objection; and beſides, we could 
not but admire, that, as the commitment had 
been ſo much canvaſſed and litigated in Weſtmin- 
fter-ball, the objection ſhould have eſcaped the 
notice, not only of Sir James Burrow, but alſo 
of the compiler of the Authentic Narrative, pro- 
feſſedly wrote on the very ſubject, and declared 
to include every tranſaction from the awarding 
the commiſſion, to the time of the bankrupt's 
condemnation, 

Beſides, ſuppoſe Perrott had availed himſelf of 
the informality of the commiſſioners warrant, 
and had been remanded by rule of court, and 
had afterwards given the commiſſioners notice, 
that he was willing and ready to ſubmit himſelf 
to them, and to make a full and ſatisfactory an- 
{wer to their queſtion; as the bankrupt would 


6 


tt 
———— — 


b By ſtat. 5 Geo. a. 30, +4. 18. 
© In Miller's cafe, the 9 of the warrant of commit- 
Wend was creng; the form Whereof, fee in Appendix. 


not 


tive informs s us, that the bankrupt had the 
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not then have been in cuſtody” by virtue of their 
warrant, could the commiſſioners by law have 
authorized the gaoler to bring up the bankrupt 
before them? and as the court of King's Bench 
(even if it ſhould happen to be term time) could 
not (having no juriſdiction of the matter) receive 
the bankrupt's ſubmiſſion, or his anſwer to the 
queſtion ; what method muſt the bankrupt have 
taken 1n ſuch caſe in order to have procured his 
enlargement ? as he would then have ſtood com- 
mitted (as it ſeemeth) by virtue of an authority 
which had not power to diſcharge him; for 
lord « Mansfeld ſaid, if a bankrupt fhould give 
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a full anſwer, and the commiſſioners not be ſa- 


tisfied with it, the bankrupt would en be in- 
titled to his proper remedy; what is this but ſay- 
ing, that a bankrupt muſt offer his anſwer to the 
commiſſioners, before he is intitled to his re- 
medy in the court of King's Bench. . 
As we have mentioned the trial, condemna- 
tion, and execution of Perrott, we cannot help 
obſerving, that the petitioning creditor appeared 
to be one of the principal witneſſes on that pro- 
ſecution ; we obſerve it, becauſe it is © held, that 
the creditor of a bankrupt cannot be a witneſs, 
for he ſwears to f increaſe his own dividend ; 
beſides, the compiler of the Authentic Narra- 


hardineſs to bring an action in the court of 
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2 Keb. Rep. 348. pl. 31. Stra. 507. 12 Fir. Abr. 11, 
pl. 28. 


Stra. 507. And this matter of interef ſeems to be the 
reaſon why bail cannot be evidence for the defendant without 


conſent. Keb. Rep. 296. pl. 131. Stzle 385, 3K. . 


253. 2 Haut. P. C. e. 46. ſ. 24. 
36. Firſt part; 
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Common Pleas,, againſt the commiſſioners, for 
falſe impriſonment ; which action the bh aſſignees 
were by the n creditors authorized to — ne 
ſo that the petitioning- creditor ſeems to have 
been intereſted both as a gainer and lofer ; and 
his teſtimony ought not to have been- admitted, 
if he was either, and whether the advantage 
were direct and immediate, or conſequential | 
only. | 

Lord * Coke ſays, miſera eft ſervitus, ubi jus eft 
vagum aut incertum ; and yet we find diverſity of 
opinions in regard to the admiſſion of an inter- 
eſted witneſs on a criminal proceeding ; for Holt, 
ch. juſt. | ſaid, he was not ſatisfied, that a per- 
ſon intereſted could be evidence in a criminal mat- 
ter; but Treby, ch. juſt. C. B. before whom a 
ſecond trial was had w, ſaid, that though he paid 
deference to the judgment of B. R. yet his opi- 
nion was, that the evidence was good, though in- 
tereſted, and this as well on an zmmdi&ment as in 
an action, and that the party who was to get by 
the conviction might be evidence againſt the cri- 
minal. 

We again meet (we are ſorry we are able to 
make the obſervation) with contrariety of opi- 
nions, in regard to a dental by agreement, being 
a valid act of bankruptcy, for the late lord ch. 
juſt. Lee held, that where the denial was by 
agreement, in order to take out a commitilion, 
ſuch denial was no act of bankruptcy; but the 


—m—_— 


1 


The petitioning creditor was one of them, 
1 Co. Lit. 6. b. Sid. 237. pl. 4. 

k 4 Inſt. 246. | 

1 Comb. 360. 

= 12 Vin. Abr. 23. pl. 24. in marg. 


„ Field v. Bellamy. Hil. 15 Geo. 2. B. R. Bul. Tri, at 
Ni. Pri. 38. S. C. S. P. in totidem verbis. 


late 
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late Mr. juſtice Foſter e held, that the bankrupt 
being denied to the plaintiff's clerk, who was 
ſent to demand money, in conſequence of an 
agreement made, at a meeting of the creditors 
two hours before, (at which meeting the bank- 
rupt and the plaintiff were both preſent) was a 
ſufficient p proof of an act of bankruptcy. 


o Bromley v. Monday, at Guildhall. 2 June 1756. B. R. 
Bul. Tri. at Ni. Pri. 38. S. C. S. P. in totidem verbis. 

? But Earl Bathurft, lord chancellor to Geo. 3. aſks how 
ſuch a denial can be ſaid to be with intent to delay a creditor? 
Bul. Ni. Pri. 38. We muſt take leave to differ from this law- 
yer, tho? a learned and great authority, becauſe if a creditor 
is defrauded or defeated, from the recovery of his juſt debt, 
{ſee fol. 40.] by any act, ſuch act makes the party committing 
it as much a bankrupt, as if the creditor had been delayed only; 
and therefore the denial in queſtion will or will not be an act of 
bankruptcy, according to the circumſtances of the caſe, on which 
it will entirely depend ; as for mſtance, among the various 
illegal proceedings againſt Perrott, his denial to the petition- 
ing creditor, by agreement, being the firſt and cnly act of 
bankruptcy committed by, or at leaſt proved againſt him, 
the bankrupt being afterwards convicted and executed for 
removing, converting, and embezzling his effects, hath not 
been conſidered as the leaſt unreaſonable, but as the circum- 
ſtance of fraud, as well as defeating creditors, were ingre- 
cients in Perrott's caſe, (for he ſecreted ſeveral bank notes, 
his creditors effects, to a conſiderable amount) the dermal, tho? 
a concerted act of bankruptcy, was certainly valid. See Loft 
428, It is true indeed, that lord chanc. Bacon cenſures the 
judgment given againſt Sir Milliam Thorpe, lord ch. j. B. R. 
24 Edw. III. for a corrupt execution of his office; becauſe, 
when the king made him chief juſtice, and increaſed his 
wages, he did ore tenus ſay to him, in the preſence of his coun- 
cil, that now, if he was bribed, he would hang him, unto 
which penance (for ſo the record called it) he ſubmitted him- 
ſelf; therefore ſays the chancellor, it avas a judgment by con- 
tract. See Birch's Letters, &c. of Bacon, 8vo. 270, 271. but 
it is obſervable, that his lordſhip is ſuppoſed to have drawn 
up this paper, on occaſion of the judgment given againſt bim- 


elf by the houſe of lords, for a /azilar offence. A. D. 1621. 


Where 
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Where a ftatute makes a new offence, which 
was no way prohibited by common law, and 
appoints a 9 particular manner of proceeding 
againſt the offender, as by commitment, infor- 
mation, &c. without mentioning an indictment, 
it ſeems to be * ſettled at this day, that it will 
not maintain an indictment, becauſe the men- 
tioning the other methods of proceeding only, 
ſeems virtually to exclude that of * indictment. * 
| Now it appears, that ſtat. 5 Geo. 2. c. 30. 
(upon which Thompſon and Perrott were capi- 
tally convicted and executed) does not mention 
« indiment,” the words are © judgment or in- 
« formation. Therefore according to Hawkins, 
(whom Mr. juſtice : Fofter gives the character 
of being the beſt modern writer on the crown law, 
except Hale) and according to the authorities 
before u cited, both Thompſon and Perrott were 
illegally executed; becauſe neither the von- ſur- 
render to a commiſſion, nor the bankrupt's re- 
moval, concealment, or embezzlement of his 
effects, was a capital offence at common law; 
and ſince (as it w feemeth) an information will 


18. P. in 12 Mod. 104. 2 Haw. P. C. 7. chap. 3. ſ. 6. 
2 Bur. Rep. 805. 
* 2 Rel. Rep. 347, 248, 398. Show. Rep. 398, 399. 3 
Keb. Rep. 34. pl. 3. 273. pl. 13, Cr. Fac. 643. pl. 4. 
3 Mod. 79. 4 Mod. 144. Carth. 263. Palm. 388. Sid. 
434. pl. 28. 439. pl. 7. 6 Mod. 86. Stra. 679. Sel. 
Caſ. 370. pl. 295. Twwri/den, juſt. ſaid, that quithout nega+ 
tie zwo he conceived an indictment would lie, though the 
ſtatute be introductive of a new law, and created an offence, 
which was none at the common law. Mod. Rep. 34. pl. 82. 
Kel. Rep. 151. S. P. 

* Haw. Pl. Cr. chap. 25. ſect. 24. p. 211. 

© Fofter's Crown Law, 107. 

® See n. © above. 

»2H.H.P.C. 151*. Show. Rep. 109. 2 Han, P. C. 
861. ch. 26. # 3. ö 


not 
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not lie for a capital offence, and an indictment 
is not a mode of proceeding directed by Stat. 
5 Geo. 2. a priſoner indicted on ſaid act ought 
to be diſcharged by the court; for the law of 
England is a law of * mercy, and therefore it is 
the duty of the court to be * indifferent be- 
tween the king and priſoner, and to ſee that the 
indictment be good and ſufficient in point of * law; 
the proceedings regular, the evidence “ legal, 
and ſuch as fully proves the point in iſſue; and 
that nothing be urged againſt the priſoner, con- 
trary to law and right ©; in order that juſtice be 
done the party d; otherwiſe the court might, by 
their erroneous judgment, attaint the priſoner 
e unjuſtly, 

When a man is indicted at the King's ſuit, 
the king intendeth nothing but juſtice with fa- 
vour, and therefore he will be contented that 
his juſtices ſhall help the offenders according to 
truth, as far as reaſon and juſtice may ſuffer f. 


— 


ht 


* 2 Bulft. 147. 2 Inſt. 315. 

Y 2 Hawk. P. C. 400. ch. 39. f. 2. 

* 2 Bulft. 147. 2 Hawhk. P. C. 400. chap. 39. ſect. 2. 

3 Inſt. 29. 137. 

d 2 Haw, P. C. 400. chap. 39. ſect. 2. 1. c. j. Cote ſays, 
in caſe of life, the evidence to convict the priſoner ſhould be 
fo manifeſt, that it could not be contradicted, 3 Inft. 29, 137. 
And lord Nettingham informed the houſe of peers, as lord 
high ſteward on lord Cornwalliy's trial for murder, that the 
evidence by which a priſoner is condemned, ought to be ſo 
very evident, and fo plain, that all the counſel in the world 


ſhould not be able to anſwer it. St. Tr, II. 726. See 4 Black, 
Com. 355. 


c 3 Inſt. 29. 

4 2 Bulft. 147, 

© 3Inſt. 137, It was therefore thought (ſays the late judgo 
Blackſtone) too dangerous an experiment, to let an advocate 
ry, whether it could be contradicted or no, 4 Black. Com. 
349. n. | 


+ Doctor and Student, 282, 283. b. 2. ch. 48. 
And 


216 perrott's Tria/ Chap. 6. 


And it is far better for the priſoner to have the 
judge's opinion for him, than all the counſel- 
lors at the bar. For theſe reaſons it is pre- 
ſumed, that it is a ſettledes rule at common 
law, that no counſel ſhall be allowed a priſoner 
upon his trial, upon the general iſſue, in any 
capital crime, unleſs ſome point of law ſhall 
ariſe proper to be debated d. 

It 1s obſervable, that moſt of the writers on 
the bankrupt laws, have preſumed to alter ſtat. 
5 Geo. 2. c. 30. ſ. 1. as to the matter in que- 
ſtion, for you will find, that i Bacen, * Finer, 


3 


2 


s A rule, which (however it may be palliated under cover 
of that noble declaration of the law, when rightly under- 
ſtood, that the judge ſhall be counſel for the priſoner) ſeems 
not to he at all of a piece with the reſt of the humane treat- 
ment of priſoners by the Erg/z/5 law ; for the late Mr. juſtice 
Blackſtone aſks, upon what tace of reaſon can that aſſiſtance 
be denied, to fave the life of a man, which vet is allowed 
him in proſecutions for-every petty treſpaſs ? Nor indeed is 
it, ſtrictly ſpeaking, a part. cf our ancient law {ſee Mirrour, 
c. 3. 1. 1.] and, to ſay the truth, the judges themſelves are 
fo ſenſible of this defect in modern practice, that they fel- 
dom ſcruple to allow a prifener counſel to ſtand by him at the 
bar, and inſtruct him what queitions to aſk, or even to ak 
queſtions for him, with reſpect to matters of fact; for as to 
points of law, ariſing on the trial, they are entitled to the 
aſſiſtance of counſel ; but till this is matter of too much 
importance to be left to the good pleaiure of any judge, and 
is worthy the interpoſition of the legiſlature, which has ſhewn 
it's inclination to indulge prifoners with this reaſonable af- 
filtance, upon indictments for treaſon by itat. 7 Wil. 3. c. z. 
See Fofter's Cr. Law, 228, 231. and upon parliamentary 
zrrpeachments for high treaſon, 20 Geo. 2. chap. 30. See 
Fofter's Cr. Law, 232. 4 Black. Com. 349, 350. Fojter's 
Cr. Law, 231, 232. 

» 4 Black. Com. 349. St. Tr. II. 726. 2 Ba. 147. 
Doct. & Stud. 282. 2 Haw. Pl. Cr. 400. chap. 35. 
ſect. 2. 

i Bac. Abr. 267. 

* - Vin. Abr. 128. pl. 5. 


and 
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and! Burn, have all adopted the word “ ;ndi&- 
ment ;” and, can you believe it? the accurate 
Cay hath actually abridged © judgment” © indift- 
ment.” We have had the curioſity to look into 
and examine the expired acts concerning bank- 
rupts, and we find that the word © indidtment 
is in them all; ſo it ſeems to be only a miſtake, 
yet it unfortunately happened to be ſuch an one; 
as occalioned two perſons to loſe their lives, 
which they had not forfeited to any law of this 
country, that I know of. 

Two perſons tried at the Surrey Mixes for 
Leut, 1762, for defrauding their creditors in 
taking the benefit of the famous compulſive 
clauſe of the firſt act of inſolvency paſſed in his 
preſent majeſty's reign, viz. 1 Geo. 3. c. 17. 
ſ. 46. were acquitted by miſtake in penning the 
ſaid clauſe ; the word © judgment” being inſert- 
ed therein, inſtead of the word © indidtment. 

It appears by the proceedings againſt Themp- 
ſon, and by the above authentic narrative of 
them againſt Perrott, that their reſpective times 
was enlarged ; and it alſo appears from the 
evidence given in the houſe of „ commons by 
Francis Capper, Eſq; then a commiſſioner of 
bankrupt, that he was of opinion, that the clauſe 
in ſtat. 5 Geo. 2. c. 30. ſ. 3. is for the n benefit 


of 


i juſtice, 4to. 112. 

= Sce the report of the committee appointed to conſider 
of the laws relating to bankrupts, to whom the petition of 
ſeveral was referred, which report was read in the houſe on 
Saturday 2 June, 1759, 32 Geo. 2. and is entered in the 
Jcurnals. IE | 

a For this reaſon I was always of opinion, that the bank- 
rupt's time fer ſurrendering ought not to be enlarged with- 
out hits privity and conſent; and if the znowarers (they be- 
ing neither regulaters nor reſermers in my contideration) of the 


bank- 
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of the banktupt, to prevent his being ſurpriſed, 


if in the country, and not having notice to 

come up; and if the time be enlarged, that 
the penalty does not extend to the enlarg- 
ed o time; that he had heard of a trial of 
that kind, and an acquittal upon it at the Old 
Bailey ; that he was concerned as counſel in 
that bankruptcy, and was told by the ſolicitor, 
that upon a like exception, the party was ac- 
quitted. 


— 


bankrupt laws, ſhould find, that he cannot be capitally con- 
victed on his enlarged time, he may not in future be able to 
procure his time to be enlarged ſo eafily as heretofore. 

The reaſon that the penalty of death does not ſeem to 
extend to the enlarged time of a bankrupt may be this ; 
becauſe the law which enlarges the time, only enlarges it 
to fifty days, without adding any penalty for non-ſurren- 
dering within the fifty days; the time being now enlarged 
To fifty days, the forty two days time ſeems ſuperſeded, 
and how can the bankrupt ſurrender within a time that 
is paſt and expired? Nor is he indeed, if the forty 
two days happen not to be run, after his time is en- 
larged. In anſwer to the objection, that this conſtruction 
will, in a great meaſure, defeat the bankrupt laws, I reply 
that it will defeat the ſanguinary part of them only, that in 
times like theſe, when ſeſſions of parliament are ſo frequent, 
the omiſion in queſtion may be eafily ſupplied ; eſpecially as 
5 Geo. 2. chap. 30. the preſent eſſential bankrupt law, be- 
ang only temporary, for the ſame is ſeldom extended further 
than to the term of even years, and is therefore obliged to be 
continued w. thin that period of time; beſides, it is contrary to 
the rule of conſtruction of penal laws, to enforce them by 
mere implication, which muſt be done in order to convict a 
bankrupt of felony, for non-ſurrender only to his commiſſion, 
under 5 Geo. 2. c. 30. the ſame being the only law at pre- 
ſent exiſting, whereon ſuch a proſecution can be grounded. 
It is obſervable, that the miſtake of judgment for in- 


% did ment,“ in the laſt mentioned ſtatute, hath paſſed unno- 
ticed by the legiſlature for upwards of forty years, though 
ſat. 5 Geo. 2. hath been under their conſideration at fix or 
ſeven different periods within that time, for the purpoſe ot 
continuing the ſame. | : 


The. 
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The Great Seal never encouraged theſe pro- 
ſecutions; on the contrary, lord ? Macclesfield 
did in more inſtances than one ſuperſede a com- 
miſſion, where the bankrupt had not ſurrendred 
himſelf within the forty-two days, and his lord- 
ſhip declared that he took this method to prevent a 
proſecution. 

From the above remarks and obſervations, I 
would know upon what law Thompſon or Per- 
rot was indicted ? J would know by what law 
the petitioning creditor was admitted evidence 
againſt Perrott? I would know by what law 
either of them was convicted, after their reſpec- 
tive times was enlarged ? 

Lord q Hardwicke ſaid, that though ſuch a 
proſecution might be carried on by a perſon 
who was not a creditor, yet, by the words of 
the act of parliament, it looked as if the legiſ- 
jature intended, that there ſhould be a concur- 
rence of the creditors under the commiſſion. 

His lordſhip = further obſerved, that ftar. 
5 Geo. 2. c. 30. was a penal law and a ſevere 
one, for it reached to the life of the bankrupt, 
and that a court of equity would not lend its 
aid to ſuch a proſeeution, but the proſecutor 
muſt go on in ſuch manner as the law preſcribes, 
to prove the party bankrupt, and a felon, within 
the intent and meaning of the act of parlia- 
ment, and therefore his lordſhip would not order 
the clerk of the commiſſion to attend at the Ol 


Bailey, with the proceedings under the com- 
miſſion, | 


? Tr. Ati. Rep. 222. 


1 Tr. Ath. Rep. 221. pl. 123. 
Fr. Ati. Rep. 222. 
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It hath been ſaid, that if a bankrupt incurs 
the guilt of felony by not ſurrendering to, or 
by removing, concealing, or embezzling any 
part of his eſtate, real or perſonal, to 201. va- 
lue, or any books, papers, or writings relating 
thereto, with intent to defraud his creditors, 
that, in ſuch caſe, even a /#per/edeas of the com- 
miſſion will not ſecure the bankrupt from a 
proſecution for ſuch felony; but the bankrupt 
ought to have an expreſs parden in form under 
the Great Seal; for felony cannot by law be 
pardoned by implication ; and for this is inſtanc- 
ed the caſe of one of the greateſt and moſt in- 
jured men this world ever produced, Sir Walter 
s Releigh ; and this caſe 2 been urged by 
thoſe who ought to know better, becauſe their 
ſituation in life requires legal knowledge, par- 
ticularly in bankrupt caſes: there is not, as! 
apprehend, ſcintille juris for this opinion, for 
among the requiſites for ſupporting a proſecu— 
tion for felony under the bankrupt laws, are the 
two following ones, the commiſhon, and the act 
of bankruptcy. 

As to the firſt, the /yper/edeas under the Great 
Seal ſeems full as effectual to vacate all pro- 
ceedings had under a commiſſion, as the com- 
miſſion itſelf to authorize them. And as to the 
ſecond, it hath been often ſolemnly held and 
determined, that, if after a plain act of bankruptcy 
the bankrupt pays off or compounds with al] his 
creditors, he is become a mew man; and the 
ſatisfaction, or at leaſt the conſent, of the cre- 
ditors muſt be the cauſe of the ſuper/edeas ; 


1 —— 


* Cro. Jac. 495. pl. 1. Hut. 21. 2 Rol. Rep. co. St. 
Th 3. #12, 22Þ. VIII. 339. 
© Fol. 46. and n. 
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but be the ſuper/edeas for what cauſe it may, it 
ſeems clearly an abſolute legal bar to all pro- 
ſecution, as well as proceedings, under that com- 
miſſion ; for lord Hardwicke u declared, that ſuper- 
ſeding a commiſſion would entirely defeat the 
bankrupt's certijicate (as it is called); if fo, will 
it not be too ſevere to conſtrue a ſuper/ſedeas, 
which lord Hardwicke * refuſed to grant for the 
ſake of the bankrupt, not ſufficient to prevent his 
ignominious death? | 

As to Raleigh's caſe, it does not apply in the 
leaſt, for his cale was an attainder upon con- 
viction of the offence : yet, for the ſake of argu- 
ment, let us ſuppoſe a bankrupt capitally con- 
victed under the bankrupt laws, diſcharged from 
priſon, and appointed a commiſſioner of bank- 
rupt; and, ſome years after this, government 
ſhould think proper to put in execution the for- 
mer ſentence of death ; could the crown do it? 
Such caſe may indeed require conſideration, when 
it happens. 

In y caſe the bankrupt, after he hath ob- 
tained his certificate, and the ſame been duly 
confirmed, ſhall negle& or refuſe to attend the 
aſſignees, in order to make up or ſettle any ac- 
count between him and any debtor to or cre- 
ditor of his eſtate, or to attend any court of 
record, in order to be examined , touching 


the 


v Tr. Ati. Rep. 145. pl. $4. 

* Id. ib. 

T Stat, 5 Geo. 2. c. 30. ſ. 36. 

2 A bankrupt, who has aſſigned and releaſed all his eſtate 
and right to the aſügnees, may be examined as a witneſs for 
them. 2 Vern. 375, 472. 2 Bac. Abr. 290. 12 Fir. Abr. 27. 
(L) pl. 2. Eq. Caf. Abr. 224. pl. 3. See Cal. _ 

b Hard- 
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the ſame, or for ſuch other buſineſs as the aſ- 
ſignees ſhall judge neceſſary for getting in his 

ny | eſtate 


% , 


wt. PW 


— 
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Hard bicte, 267. The court of Common Pleas ſaid, that a 
bankrupt, after he had obtained his certificate, might be a 
witneſs. Barne's Notes, C. P. 315. but his having his cer- 
tificate alone will not do, becauſe, if there ſhould be more 
than ſufficient to pay his creditors, he will be entitled to the 
overplus, and conſequently be ſwearing” for himſelf. But a 
modern learned author informs us, that lord Hardzicke, ch. 
juſt. made a diſtinction as to this matter; it is in theſe words: 
„The bankrupt cannot be evidence to ſwear property in 
himielf, or a debt due to himſelf, without a releaſe of his 
ſhare in the ſurplus and the dividends, for elfe he is plainly 
intereſted; but he may prove property in, or a debt due to 
another. Bal. Tri. at Ni. Pri. 41. It appeared, that a 
callico printer, who had ſince become bankrupt, was applied 
to by one of his creditors for a debt of 1104. which he not 
being able at that time to diſcharge, the latter propoſed to 
him to draw in his favour upon V. and Co. for whom he 
had done buſineſs; the bankrupt replied, that thoſe perſons 
then owed him only 401. but that there were other ſums of 
money, which would ſhortly become due from them : a bill 
of exchange was accordingly drawn on V. and Co. on the 
preſenting of which they repeated what the bankrupt had ſaid 
relative to their not having effects then in hand to the amount 
of more than 401. but told the preſenter of the bill, if he 
choſe to leave it, that when they had, which might be ſoon, 
they would diſcharge the bill. The callico printer ſhortly 
after becoming bankrupt, and the bill never having been 
formally accepted, nor the contents thereof ſatisfied at the 
time of the drawer's failure, the aſſignees of the bankrupt's 
eſtate ſued . and Co. for 127/7. which appeared to be the 
amount of the balance of the account againſt them, on the 
bankrupt's books. This matter being tried at the ſitting 
after Trinity term 1772, a verdict was found for the defend- 
ants V. and Co. It was now moved for a new trial on the 
following grounds, that the evidence of a bankrupt is not 
valid, unleſs he hath obtained a releaſe, or a certificate of 
conformity ; that no converſation, unleſs it be relative to 
matter of fact, ſhould be received as evidence; and that it 
did not appear, that the defendants were indebted to the 
bankrupt in the ſum of 110/. at the time the bill- became 


N 


Chap. 6, for Non-attendance, ' 223 


eſtate and effects, for the benefit of his creditors, 


or on ſuch * attendance ſhall refuſe to aſſiſt in 
ſuch diſcovery, without good cauſe to be ſhewn 
to the commiſſioners, for his neglect and refuſal, 
to be allowed by them as ſuſficient;. ſuch aſ- 
ſignees making due proof thereof upon oath 
or ſolemn affirmation before the commiſſioners, 
they are to iſſue a warrant directed to ſuch per- 
ſon as they ſhall think proper for apprehend- 
ing the bankrupt, and him to commit to the 
county gaol, there to remain without bail or 
mainprize, until he ſhall duly conform to the 
ſatisfaction of the commiſſioners, and be b 
them, or the ſpecial order of the Great Seal, 
or otherwiſe by due courſe of law, diſcharged; 
and the gaoler of the priſon to which the bank- 
rupt ſhall be committed is to keep him in cloſe 
cuſtody, within the walls of the priſon, until 
he ſhall be duly diſcharged as aforeſaid, under 


payable : but all the above objections were over- ruled, and 
the following points were delivered as law by the court, 
vir. 

1. That the teſtimony of a bankrupt is competent, when 
it does not tend to leſſen his eſtate, becauſe the law preſumes, 
that no man will atteſt unjuſtly againſt his own intereſt. 

2dly. That any converſation may be given in evidence, on 
behalf of a perſon, which, if of a contrary nature, might 
be given again him. | 


3dly, That as to the laſt objeQtion, lord Mansfield, who 


\ preſided at the trial, declared it was the firft time he had 


heard of it, and could not therefore allow it now; but that 
he was of opinion, that a bill of exchange will be at all 
times as good againſt the drawer, or perſon on whom it is 
drawn, if the contingency ever happens, in which the party 
promiſed payment, as if it had been accepted by him, in all 
the formalities of law and cuſtom. Mich. term, 13 Geo. 3. 
B. R. 1772. Anon. MSS. notes. i | 

For which attendance the bankrupt is to be paid 28. 6d. 
a day by the affignees, out of his eſtate. Stat. 5 Geo. 2. 


g. 30. ſ. 36. | 
Q 2 the 
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the pains and penalties before > mentioned, for 
ſuch gaoler ſuffering ſuch priſoners, committed 
purſuant to this act, to eſcape and go at large. 

It ſeems that the commiſſioners can never 
exerciſe this power, becauſe the act itſelf does 
not inveſt them with it till after the bankrupt 
has obtained his certificate ; and by the following 
caſe, lord Herdwicke inclined to be of opinion, 
that a bankrupt was not obliged to attend his 
alſignees, after the expiration of the forty-?ww9 
days, or at moſt after ſuch further time as ſhould 
be allowed the bankrupt, for finiſhing his exa- 
mination ; before the end of which time it is 
impoſſible for the bankrupt to obtain his cer- 
tificate. l | 
The aſſignee under a commiſſion of bankrupt 
gave notice in writing to the bankrupt to at- 
tend him, in order to explain ſeveral matters 
relating to his eſtate after the forty two days 
were expired, (during which time he is to be 
free © from all arreſts, reſtrainers, or impriſon- 
ment) and before the certificate was ſigned. 

The bankrupt would not attend upon any 
other terms than ſigning his certificate, and the 
application to the court was founded upon this, 
that the bankrupt had refuſed to attend, con- 
trary to the © act of parliament. Lord chan- 
cellor * Hardwicke ſaid, that notwithſtanding ſtat. 

Geo. 2. had theſe general words, that © every 

ankrupt not in priſon or cuſtody, ſhall at all 
times after his ſurrender be ar liberty, and ſhall 
attend the aſſignees upon every reaſonable notice 


— 
— 


& See ſtat, 5 Geo. 2. c. 30. ſ. 18, 19. 
© Stat. 5 Geo. 2. c. 30. ſ. 5. 

4 Stat. 5 Geo. 2. c. 30. ſ. 4. 

* £4. Rep. 148. pl. 88. 
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in writing for that purpoſe, by them given un- 
to him, or left for him, at his houſe or place 
of abode, in order to aſſiſt, and ſhall aſſiſt the 
aſſignees in making out the account of his eſtate 
and effects: yet that the ſubſequent * clauſe 
that © every bankrupt having ſurrendred, ſhall 
at all ſeaſonable times before the expiration of 
the forty two days, or ſuch further time as ſhall 
be allowed to him, to finiſh his examination, 
be at liberty to inſpect his books, papers and 
writings, in the preſence of the aſſignees, or 
ſome perſon to be appointed by them for that 
purpoſe, and to take and bring with him, for his 
alſiſtance, ſuch perſons as he ſhall think fit, not 
exceeding two at any one time, and to make 
out ſuch extracts and copies as he ſhall think 
fit, the better to enable him to make a full and 
true diſcovery and diſcloſure of his eſtate and 
effects; and in order thereto the ſaid bankrupt 
ſhall be free from all arreſts, reſtraint, or impri- 
ſonment of any of his s crediters, in coming to 
ſurrender, and from his actual ſurrender to the 
commit! oners, for and during the ſaid forty-two 
days, or ſuch further time as ſhall be allowed to 
him, for finiſhing his examination, ſeemed to con- 
fine it to the forty-two days, or the enlarged 
time at moſt, and therefore the bankrupt's pro- 
tection from arreſts, &c. could extend no fur- 
ther; the chancellor h aſked the petitioner's 
counſel, if their client would conſent to indem- 
nify the bankrupt from arreſts ; but he refuſing 


—— 


5 Geo. 2. e. 30. 5. 


8 Lord Hardwicke on another occaſion ſaid, that this act 
provided againſt arreſt by creditors, and that bail net being 


creditors till daranified, were therefore not within the deſcrip- 
tion. Tr. Ath. Rep. 238. pl. 130. 


d Tr. Ah. Rep. 149. 
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to do it, his lordſhip propoſed that he, as aſſignee, 
ſnould only undertake for the creditors, who had 
ſought relief under the commiſſion, that they 
would not arreſt him, and if fo, he would order 
the bankrupt to attend ; for he ſaid, he ſhould 
not pay any regard to the danger the bankrupt 
might run, from his creditors at large ; this 
petition, at the requeſt of the petitioner, was 
ordered to ſtand over till the next day of peti- 
tions, that he might endeavour, in the mean 
time, to get the reſt of the creditors under the 
commiſſion to conſent to theſe terms; upon 
the whole, lord chancellor ſaid, that the clauſes 
in the act of parliament relating to this matter 
were very dark and obſcurely penned, ariſing 
chiefly from the words forty-two days being 
thrown into the latter clauſe. 

The i commiſſioners may examine upon oath 
the wife k of the bankrupt for finding out any! 
diſcovery of his eſtate, goods, and chattels, 
concealed, kept, or diſpoſed of by his wife, in 
her own perſon, or by her own act, or means, 
or by any other perſon, and ſhe ſhall incur 
ſuch danger and penalty for not coming before 
the commiſſioners, or for refuſing to be ſworn 


1 


* . 


i Stat. 21 Jac. c. 19. ſ. 6. 


* Before this ſtatute the court of Common Pleas was moved, 
to know whether the wife of a bankrupt could be examined 
by the commiſſioners upon the ſtatute of bankrupt, and they 
were of opinion ſhe could not be examined. Brewnl. 47. 

| But the wife cannot be examined againft her huſband 
touching his bankruptcy, or whether he had committed any 
act of bankruptcy, or as to how or when he became bank- 
rupt ; and if the commiſſioners commit her, and though the 
warrant of commitment mentions it to be, as weil for reful- 
ing to diſcover the goods of the bankrupt, as the time and 
manner of his bankruptcy, yet the commitment was held il- 
legal, and the wife ordered to be diſcharged. P. Wil. Rep. 
610, 611. 12 Fin, Abr. 11. pl. 28. S. P. 


and 
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and examined, or for not diſcloſing the truth 
upon her examination, as by former laws is al- 
ready made and provided againſt any other per- 
{on in the like caſe. | 

The occaſion of making the above ſtatute, 
was, becauſe m ſome doubt had been made, 
whether the commiſſioners had power to ex- 
amine the wife of the bankrupt ſuſpected to 
have or detain his eſtate, goods, or chattels, by 
reaſon whereof ſhe did daily conceal and convey 
away, and cauſe to be conveyed away much 
part of her huſband's monies, wares, goods, mer- 
chandizes, and other eſtate, to perſons unknown 
to any but herſelf, by reaſon whereof much of 
the bankrupt's eſtate was concealed and detained 
from the creditors, 

All = witneſſes who ſhall be ſent for, ſhall 
have ſuch coſts * as the commillioners ſhall 
think fit, to be rateably borne by the creditors ; 
and if any perſon, other than the bankrupt, 
cither by ſubornation of others or by his own 
act, ſhall wilfully and corruptly commit wilful 
perjury by his depoſitions, to be taken before 
the commiſſioners, the party ſo offending, and 
all perſons who ſhall unlawfully and corruptly 
procure any ſuch unlawful, wilful, and corrupt 
perjury, ſhall therefore be indicted in any of the 


—— — — — —æ — 


— 


= Preamble to ſtat. 21 Jac. c. 19. ſ. 5. 

® Stat, 1 Jac- © 16: Lak 

o Where witneſſes are brought before the commiſſioners in 
contempt, or where on their examination they appear to have 
embezzled or concealed the bankrupt effects, or been other- 
wife guilty of any mifcondu& in regard to the bankrupt 
eſtate, the commiſſioners have thought themiclves jukiied in 
refuſing fuch witneſſes their colts ; we pretuine this practice 
has obtained as founded on the equitable power given the 
commiſſioners by the ſtatute, for there is po exprets direction 


init for that purpoſe. 
Q 4 king's 
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King's courts of record, and ſhall ſuffer ſuch 
pains as are limited by the P ſtatutes concern- 
ing perjury. 

The court of king's bench inclined to be of 
opinion, that a witneſs was not to pay univerſal 
obedience to all queſtions aſked him by the com- 
miſſioners, nor was he to anſwer to any thing 
which tended to accuſe * himſelf ; but only what 
he knows of any perſon's carrying off any part 
of the bankrupt's eſtate, but not by himſelf: 
and though they may commit a man for refuſing 
to be examined concerning the eſtate of the 
bankrupt, yet they are not judges, and their 
proceedings are traverſable, becauſe their power 
of impriſonment is only * until, &c. and it ma 
be examined in an action, whether they have 
purſued their authority or not; for their act in 
this reſpect is only © miniſterial, and the com- 
mitment is not intended as a puniſhment, but 
only as a meſne proceſs to bring the party to 
juſtice, or to make him do his duty. 

Lord Raymond“ faid, a man might prevaricate 
on his firſt examination for half an hour, yet-in 
the concluſion he might make a full and ample 
anſwer, and therefore it was not at all proper to 
ſend a man to priſon for ſuch a piece of conduct; 
and that nothing was more common than ſuch 
behaviour on trials at 2% prius. 


1»„» ICY 


— 


® Viz. ſtat. 5 El. c. 9. 2 Geo. 2. c. 25. ſ. 2. perpetuated 
by g Geo. 2. c. 18. | 

4 5; Mod. 309 

* 3 Keb. 837. pl. 74. S. P. lord chief juſtice Hal“ ſaid, that 
he was not bound to anſwer any thing criminal, that it was 
criminal to embezzle any goods after the bankruptcy, but 
not before. Cemb. 391. 

Lord Raym. 467. 

t Com. Rep. 80. 

2 Stra. 880. Barnard. K. B. 339. Sel. Cal. 335. 


Lord 
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Lord chancellor * Hardwicke, upon petition, 
limited the examination of the bankrupt's mo- 
ther to her ſon's trading only; but refuſed to 
reſtrain the commiſſioners from aſking any par- 
ticular queſtion relevant to her ſon's being a 
trader, or any circumſtances relating thereto, 

The mother was aſked by the commiſſioners, 
whether her ſon was a trader or not, or had any 
concern in the brewhouſe ? She anſwered nega- 
tively. His lordſhip would not therefore reſtrain 
the commiſſioners from inquiring into any cir- 
cumſtances which might make him a trader, as 
for inſtance; did your ſon aſſign over any ſhare 
he had in the brewing trade to you? For if ſhe 
anſwered in the affirmative, that would ſhew he 
was a trader before he executed an aſſignment. 
His lordſhip ſaid further, that he would not 
make any order that the mother ſhould be at 
liberty to be attended by counſel upon her ex- 
amination, becauſe it might be made a prece- 
dent in other commiſſions, and he thought an 
inconventence would ariſe if allowed in every 
caſe, and therefore only recommended it to the 
commiſſioners, in this particular inſtance, to in- 
dulge the mother with counſel. | 

A perſon ſummoned under a- commiſſion of 
bankrupt, in order to be examined touching his 
trade and dealings with the bankrupt, inſtead 
of attending the commiſſioners, petitioned lord 
chancellor Hardwicke, that he might be examin- 
ed on ? interrogatories, and might have a copy 


of 


—_—_ 


— 


I — 


x Tr. Att. Rep. 204, 205. | 
The bare exchanging of notes with a bankrupt, or giv- 
ing money for bank notes, cannot affect one as a trader with 
that bankrupt, and conſequently the party cannot be hurt 
by ſuch diſcovery, nor would his lordthip preſume that the 
com- 


* 
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of them, and a month's time to prepare himſelf 
for his examination, and that the commiſſioners 
might be reſtrained! from aſking him queſtions 
touching notes given for money, or bank notes, 
or coldfinith' s notes, or money paid by him for 
bank bills, or his or other banker's caſh notes. 
The petition was diſmiſſed upon opening, with- 
out hearing the aſſignees counſel. 

A man, "after he had been examined under a 
commiſtion of bankrupt, by virtue of the com- 
miſſioners ſummons, grounded on my lord chan- 
cellor's order, as he was returning home, was 
. arreſted by a ſheriff's officer, and kept i in cuſtody 
ſeveral hours ; upon which the party arreſted ap- 
plied to lord Hardwicke to be diſcharged. Lord - 
Hardwicke thought this matter of great conſe- 
quence, as to commiliioners of bankrupt in ge- 
neral ; as to the liberty of the ſubject; and as 
to other commiſſioners under the great ſeal, as 
of charitable uſes, commiſſions of lunacy, &c. 
for that ſham arreſts might be. ſet up in order 
to prevent their attendance to be examined as 
witneſſes before ſuch commiſſioners. And his 
lordſhip ordered, that the ſheriff's officer, before 
the then next day of petitions, ſhould give ſe- 
curity, to be approved of before a maſter, for 
his attending de die in diem, to anſwer interroga- 
tories, to be exhibited concerning the contempts 


charged upon him in the affidavit of the party 


— A 


_ _ 


commiſſioners would aſk ſuch trifling and immaterial que- 
ſtions, and therefore would not direct the examination to 
be upon interrogatories. Tr. Atk. Rep. 205. 

The lord chancellor would not limit or reſtrain the com- 
miſſioners in their examination, for, if he did, it would be at- 
tended with expence and inconvenience from applications of 
this kind. Tr. Ark. Rep. 205. pl. 108. 

See note in the preceding page. 

Fr. Att. Rep. 55. 


arreſtcd ; 
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arreſted ; and if the officer ſhould not give ſuch 
ſecurity, it was further ordered, that be ſhould 
ſtand committed to the Fleet for the ſaid con- 
tempts; and if the officer ſnould give ſuch ſe- 
curity, then it was further ordered, that the 
party arreſted ſhould, within a week after ſuch 
ſecurity given, exhibit interrogatories before 
the maſter, for examining the officer touching 
the ſaid contempts, and thar the officer ſhould 
attend the ſaid maſter de die in diem for that pur- 
ſe. | | of 
E00 was examined before commiſſioners of 
bankrupts, for having taken certain goods of A. 
who was a bankrupt, and Braq made depofitions. 
Afterwards the commiſſioners of bankrupts aſ- 
ſigned theſe goods to the creditors of A. Who 
brought an action againſt Bracy. And now Bracy 
moved in B. R. that he might have a copy of the 
depoſitions in order to defend himfelf, upon al- 
legations that they were in nature of a public 
memorial, and that by 1gnorance and ſurprize he 
had ſubſcribed many things to his prejudice. 
But the motion was * denied; and the court ſaid, 
that theſe depoſitions were not © of a public na- 


ture, but taken by the commiſſions to defend 
themſelves. | 

The aſſignees ſuſpecting the bankrupt had 
made concealment, examined a great many of 
his relations at Guildball, brought a bill in Chan- 
cery againſt the very ſame perſons for a diſco- 


— 


— 


» Lord Raym. 153. Nor will the court compel the com- 
miſſioners to give the witneſs a copy of the interrogatories, 
though the man ſwears he is illiterate, and cannot tell whe- 
1 they wrote his depoſitions right cr not. Lil. Abr. 286. 


Nor now, unleſs they be entered of record in purſuance 


of tat. 5 Geo. 2. c. 30. f. 41. 
very 
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very of thoſe concealments. Motion on the 
part of the defendants, that they might be 
allowed to look into their depoſitions before the 
commiſſioners, in order to. make their anſwer 
conſiſtent. But lord d Hardwicke would not 
grant the motion, for (he ſaid) as truth was al- 
ways uppermoſt, they might, if they pleaſed, 
put in an anſwer conſiſtent with what they had al- 

ready ſworn 1n their depoſitions, ſuppoſing them 
true; if falſe, they ſwore at their own peril ; and 
would not give leave to ſee them, merely for 
their own ſecurity, that they might not ſwear 
differently in one, from what they had done in 
the other. Fel 

Depolitions taken by commiſſioners upon 
a commiſſion of bankrupt, ſhall not be given in 
evidence on a trial f at common law, in which it 
comes in queſtion whether he was bankrupt or 
not, or to prove any matter depending upon it, 
becauſe : the other party could not croſs exa- 
mine the party ſworn; and this is the common 
courſe. | ; 
In trover defendant was charged with his con- 
feſſing in a depoſition taken before commiſſion- 
ers of bankrupt, and chief juſtice Raymond re- 
fuſed to let the defendant into any parol evidence 
to explain it. 


— 


4 Tr. Ath. Rep. 289. pl. 157. 
© Depoſition of bankrupt himſelf before the commiſſioners 
was offered in evidence, and the court held it good enough ; 
but this being oppoſed by defendant's counſel, proof was 
made, wvivd voce, of what the bankrupt confeſſed. 2 Keb. 
Ps 348. pl. 31. | : 
Lord Raym. 220. See Bul. Ni. Pri. 228. Theo. Ed. 


Ld 


4+ > : 
t 21 Fir. Abr. 352. pl, 9. 2 Rol. Abr. 679. pl. 9. 
2 Stra. 794. c 
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Notwithſtanding the plaintiff had obtained an 
order to read the proceedings in a commiſſion 
of bankrupt againſt T. as an exhibit in the cauſe, 
and amongſt the reſt the examination of M. L. 
taken before the -commiſſioners under the ſaid 
commiſſion, yet lord chancellor Hardwicke re- 
fuſed to let the examination be read at the hear- 
ing, becauſe it was not proved in the cauſe, that 
there was ſuch an examination taken before the 
commiſſioners, for the proceedings in a com- 
miſſion of bankrupt againſt T. were as to M. L. 
res inter alias acta. | 2 

On bill brought in Chancery againſt Murray 
to ſet aſide a fraudulent aſſignment of an annuity 
from Myers to Murray, as being made for no 
conſideration, and ſubſequent to an act of bank- 
ruptcy ; plaintiff's counſel offered to read the 
examination of Murray's attorney, taken before 
the commiſſioners, who acted in the commiſſion 
againſt Myers, as an evidence of the fraud, and 
ot an act of bankruptcy by Myers, previous to 
the alignment of the annuity to Murray. But 
Forteſcue, * maſter of the Rolls, would not allow 
the examination to be read, to affect the intereſt 
of a third perſon ; and was of opinion, that the 
Plaintiff could not be entitled to this evidence, 
unleſs Murray's attorney had been examined in 
chief in the cauſe. But his honour permitted 
the plaintiff to read the examination of Murray 
taken before the commiſſioners, becauſe. the an- 
ſwer having ſet up a different right to the annu- 
ity, from what he had before inſiſted on in his 
examination, the examination might in ſuch caſe 
be read, to ſhew the contrariety and inconliſtence 


4 1 


I 


i Tr. Att. Rep. 203. pl. 106. 
* 3 Tr. A1. Rep. 415. p.. 


between 
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between Murray's anſwer, and his examination 
taken before the commiſſioners. 
The commiſſioners having once examined a 
man, cannot examine him again, unleſs it be 
upon a new 1 commiſſion. | 
Lord chancellor m Nottingham ſeemed to be 
of opinion, that a defendant ſhould be put to 
anſwer in Chancery to the ſame matter, to which 
he had been formally examined, by the com- 
miſſioners on oath. | 
One Bracy was committed by commiſſioners of 
bankrupt for refuſing to anſwer, and they con- 
cluded their warrant thus, © until he conform n 
« bimfelf to our authority, and be thence delivered 
« by due courſe of law; and upon the return 
of an habeas corpus he was » diſcharged, becauſe 
this concluſion was not ? purſuant to the ſtatutes 
of bankrupt. Teas | 
One committed by the commiſſioners for re- 
fuſing to diſcover the bankrupt eſtate, diſcharged, 
"becauſe the return to the habeas corpus did not, 


— 


FEI 


— 2 _ — 


— 


I 2 Show, Rep. 162. pl. 99. but if their examinations be 
loſt by fire, c. guære, whether there ought, in ſuch caſe, 
to be a new commiſſion. 2 Shaw. Rep. 102. pl. 99. By 

tat. 5 Geo. 2. c. 30. ſ. 41. the commiſſion and proceedings 
may, on petition to the great ſeal, be entered of record, and 
copies given in evidence in caſe they happen to be lot. 

= 2 Chan. Cal. 73. | 

n The court held the word conform, inſtead of the word 
Jubmit, to be well enough, becauſe it was of the ſame ſenſe. 
"Salk. 348. pl. 3. . 

2 Carth. 153. Lord Raym. 100. 5 Mod. 309. Cal. of 

Set. and Rem. 236. pl. 278. Caſ. temp. Holt, ch. juſt. 94. 
pl. 3. Seſ. Caf. 332, 335. Barnard, K. B. 399. 2 Lord 
Raym. 85 1. Forteſ. Rep. 274. | | 

Which being a ſpecial authority to commit, and in re- 
ſtraint of liberty, ought to be conſtrued ſtricly, and the very 
words of the ſtatutes purſued. 5 Mod. 309. Cemd. 390, 
391. Salk. 349. 2 Stra. 880. | 


1. expreſs 
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3. expreſs any quorum a in the commiſſion ; 2. 
becauſe it was, © committed in cuſtody,” inſtead 
of © taken,” which is the uſual form; and g. 
becauſe it is ſaid © zhis is the cauſe of taking or 
detention, which is uncertain, it ought to have 
been detention only. 

Hab. Corp. out of C. B. to warden of Fleet, 
to have body of Thomas Miller, in his cuſtody, 
before the juſtices there, together with the day 
and cauſe of his being taken and detained *. 

The court, after hearing many very long and 
learned arguments, in ſupport and vindication 
of the commitment, declared by lord chief juſt. 
De Grey, 

« That Miller had only two ways or means to 
enable him to anſwer the queſtion put to him, 
either by © recollection or * belief; the firſt is 
« knowledge, and muſt imply conſciouſneſs ; but 


3 Keb. Rep. 837. pl. 74. the quorum clauſe is nity 


en in modern commiſſions. 

© For this is as if the commitmant were by the officer who 
makes the return. Ventr. 323, 324. 

* On the commiſſioners warrant, the concluſion whereof 
ſeemed to be wrong; but as to this point, the lord chief juſt. 
De Grey gave no opinion. 3 Will. Rep. C. B. 428. See this 
warrant in the appexdix. 

t A merchant buying many goods, may have forgot, and 
cannot recolleF, to be able to ſwear, whether he bought a 

certain particular parcel and fort of goods by himſelf or a 
broker. 3 Wilf. Rep. C. B. 427. 

A ſubſcribing witneſs to a bond may ſwear he has totally 
forgot that he ſubſcribed his name as a witneſs thereto, and 
that he cannot ſwear poſitively that he ſaw the obligor ſeal 
and deliver the bond ; but ſeeing his own hand-writing ſub- 
{cribed as a witneſs to the execution thereof, he may ſwear he 
believes he ſaw the obligor execute the bond; and ſuch anſwer 
would be ſatisfactory to the court. 3 Wil/. Rep. C. B. 427. 


4 cc in 


cc 
cc 
4 
cc 
cc 
cc 
(c 
cc 
cc 
cc 
cc 
ce 
cc 
cc 
cc 
ec 
cc 
cc 
cc 


. 


cc 


cc 
cc 
cc 


cc 
cc 
cc 
cc 


| 236 Miller's Examination. Chap. 6. 


in ſome caſes no traces of a fact remain in a 
man's memory, whereby he can reco/le#} the 
fact: a man may recollect to a certain degree, 
and though he cannot recollect at one time, 


he may at another : ſuppoſe I may not, or 


cannot recolle, yet I may and can believe 1 
did a certain fact, becauſe you tell me you 
ſaw me do it; then I Believe J did it, becauſe 
I give credit to you as a perſon of veracity. 
How 1s it in courts of juſtice, when a man 
ſwears he neither recollects or believes that he 
did ſuch a fact; or that he did or did not do 
ſuch a fact, to the beſt of his knowledge,remem- 


brance and belief? it is certainly a full anſwer. 


Suppoſe a banker was, upon examination, 
aſked, Whether he paid ſuch a bill by caſh or 
notes? and his books being loſt or deſtroyed, 
and his clerks dead or gone, he ſwears he can- 
not tell, or doth not know, whether the bill 


was paid by caſh or notes, his anſwer is full, 


and ought to be taken as ſatisfactory.“ 

&« Miller's examination was to find out, whe- 
ther two bales of filk were or were not the 
property of the bankrupt, ſo the queſtions 
put to him ſeem to be material.” 

«© The firſt queſtion is; Did you purchaſe by 
a broker the two bales of ſilk ? His anſwer 
was, I cannot poſſibly reco//eF whether I bought 
them by a broker or not; this is a ſufficient 
anſwer, as it ſeems to me. 


The ſecond queſtion, — Can you form any 


cc 
cc 


belief, whether you bought by a broker or 
not? His anſwer was, I ſhould rather v believe 


After Filler had ſaid, he rather believed he bought the 


lt by à broker, the commiſſioners might have proceeded to 
have aſxed him, who was his broker, Sc. in the opinion of 


by 


lord ch. juſt. De Grey. 3 Vill. Rep. C. B. 428. 
« 1 


- 
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bought them by a broker.” I think this an- 
« ſwer amounts to a degree of belief ſufficient to 
anſwer civil yr pony I think in this caſe Miller 
would be liable to be convicted of perjury, if 
c it could be proved, that he bought the filk 
« himſelf, and not by a broker.“ 
© The third queſtion, Whether or not do you 
believe you bought the two bales of {ilk by 
« a broker?” His anſwer was, I cannot give 
any other anſwer” (that is to ſay) than I have 
now given, ig. I cannot paſitively recol- 
lect, Sc. but, I rather believe, Sc.“ 
« The fourth queſtion, “ Whether by the words, 
T ſheuld rather believe I bought them by a bro- 
ker : You mean, that you do believe the two 
bales of ſilk were bought by a broker; or, 
whether you meant to fay, You do believe, 
that the ſaid two bales of filk were not bought 
by a broker?” Miller refuſed to anſwer this 
fourth queſtion, and this is the only cauſe of 
committing him ; I think in my * conſcience he 
had before ſworn to a degree of belief ſufficient 
to anſwer civil Y purpoſes. I am of opinion upon 
the whole, that Miller muſt be diſcharged out of 
cuſtody ; the other three judges were of the ſame 
ONE and Miller was 2s accordingly diſcharged. 


cc 


cc 


——— 


* Ard therefore urging a witneſs to the alternative of de- 
poſing more than he knew! or inſlicting on him, in cafe of 
reſuſa!, perpetual impriſonment, would be, the court ob- 


ſerved, as bad, if not worte, then the Sani inquiſition. 
S. C. MS. notes. 


Y 3 H. Rep. C. B. 428. 
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CHAP. VII, 


'The commiſſioners certificate of the bankrupt's 
conformity, and herein of his diſcharge. 


HE commiſſioners to certify in writing 

under their hands and feals to the great 
ſeal, that the bankrupt hath made a full diſcovery 
of Rs eſtate and effects, and in all things con- 
formed himſelf according to the directions of this 
act, and that there doth not appear to them any 
reaſon to doubt of the truth of ſuch diſcovery, 
or that the ſame is not a full diſcovery of all his 
eſtate and effects; and the commiſſioners are 
further to certify that four parts in five of * num- 


— 


Stat. 5 Geo. 2. c. 30. f. 10. 

That is four out of five : if only fwe creditors have proved 
debts, four muſt fign ; if fewer creditors than five have proved 
| debts, they muſt all ſign ; and in order to -er how many 
muſt, in a large number of creditors, it will b ceſſary to 
divide the number by five, and to ſul tract the * Rs _ Mm 
the given number, and the remainder will be the nume 
ereditors who muſt ſign the certificate; for example, fuprol 
the number one hundred and fifty. 


Number. 
5 ) 150 ( 30 dividend, 
30 
120 four parts in five. 


150 fron. 


ber 
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ber and b value of the bankrupt's © creditors who 
have duly proved their debts before them under 
the commiſſion, firſt * ſigned the certificate and 
teſtified their conſent to the allowance and cer- 


tificate, and to the bankrupt” s diſcharge in pur- 
ſuance of this act. 


— 


r 
2 


d Tac ſamo method muſt be obſerved to find out the value 
as was for the numver ; ſuppoſe for inſtance, the debts amount 
to the ſum of rweaty-ſeven tnoutand two hundred and foriy 
ond pounds. | 


Falue. 
£27 241 ( 5448 dividend. 


21793 tur parts in Ave. 


27241 fre. 


© Who muſt be creditors for twenty pounds respectively; 
and their /fguing, or the perſons by wn reſpectively autho- 
rized for that purpoſe, muſt be proved to the commuſioners, 
by aff avit, or affirmation in xv Ving. Stat. 5 Gco. 2. c. 30. 
f. 10. The letter of attorney of any crcaitor reſiding in fo- 
reign parts atteſted by a notary public in the uſusl form, ſhall 
be fabicienn evidence of the power by which any perſon thereby 
authorized ſhall fin any baakr wupt's certificate. Near” 2+ Geo. 
2. c. 57. ſ. 10. Mr. baron Artyns informs us, that lord 
Harubicte was ef opinion, that a perſon who had a debt in 
his 6zvr richt, and anther debt as exccuter, could not ſign a 
certiſicate in /2vo.uultina rights, for both are to be conſidered 
as his own particular debt. Tr. Ath, Rep. $5. But we aps 
Frehend this 1 15 not law 5 for ananto d19 71 * ccucurrunt in na 
perſena, ggaum oft ac ſi nt in divert. 4 Rep. 118. 7 Rep, 
2. 14. Lord chanc. EAnere's ſpeech Oy the prfinatt, 
83. and that a crediter may at this day fign a certificate 
in many cf the Ons menticned in fol. 103, Sc. Its 
ves ble, that the ſame Mr. baron A Kyus informs ue, that ; 
the fame lord Hard=vicie was afterwards of opinion, that 4 
perſon under a commiſſien of bankrupt might prove a debt in 
rigzut of his wite, and yet bring an action in his own right, for 
a debt due to himſelf ſrom the bankrupt. 3 77. 414. Rep. 
16. "a 307. | 


4 l lord Har. levicle, Tr. Ath. Nep. 7 74. 
R 2 A 
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A queſtion was, concerning the form of 

He certificates on the late fact. Per lord C. + Par- 
K. ker, the commiſſioners are to certify one day, 
£x<e46, that the bankrupt hath in all things conformech 
„1 Cc. and then the next day the creditors certity 
on the ſame parchment their conſent, at the too; 
of which the commiſſioners are to certify, that 

Parade the creditors have conſented according to the 


exp ty forms f th 5 h. „„ Lt e. „ e 
Wo . Tot f TE refuſed to ſuperſede a com- k 
miſſion, though on the petition of a bankrupt 
who had a deed of releaſe of all demands from his 
creditors; and this he refuſed for the fake of the 
bankrupt, becauſe fuperſeding the commiſſion 
(he ſaid) would entirely defeat the bankrupt's 
certificate. | 

A man who has a debt may come in under a 
commiſſion and prove his debt, and afterwards 
he may bring an action at law, and the court 
will not abſolutely Rop him from bringing an 
action, but put him to his election, and even 


— 


. See the form in Appendix. 


7. Fit. Abr. 132. Ph: 8 5 . 
The preſoent method of getting a certifcate ſigned, is to 
engroſs the certificate upon a treble fix-penny in of parch- 
ment, leaving the date blank, underneath which you add the 
roditers content; when the proper number and value of cre- 
ditors have tgned the conſent, of which you muſt have an 
afidavit, (fee the form in appendix) you get three commiſ- 
ſtners to ſign and ſeal the certificate, firft filling up the date, 
vg. the day they ſign and ſeal. For further inſtructions in 
this matter, fee Appendix. 
Tr. Ak. Rep. 145. pl. 84. 


then 
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then allow * him to aſſent to or diſſent from 
the | certificate. 

Unleſs a perſon proves a debt or ſhews a rea- 
ſonable ground for a ® claim, he is not“ within 
the rule for aſſenting to or diſſenting from a 
certificate. 

Lordo Hardwicke laid it down for a rule, that 
where there was a joint and ſeparate commiſ- 
ſion, a creditor under the joint commiſſion might 
come in under the ſeparate, and aſſent or diſſent 
to the certificate of the bankrupt under the ſeparate 
commiſſion. 

After the certificate is ſigned by the creditors 
and commiſſioners, it ſhall be laid before the 
lord chancellor ? together with the affidavit or 
affirmation of the creditors ſigning the ſame, or 
the perſons by them reſpectively authorized fo 
to do, and alſo the warrant or authority to ſign, 
in order for the allowing 4 and confirming there- 


of, 


— 


t Lord Hardæbicte ſaid, the reaſon of the court for ſuch 
order was, to make the remedy againſt the perſon effectual; 
for otherwiſe the perſon may, by the reſt of che creditors, be 
abſolutely diſcharged from the remedy which this creditor has 
elected to take. Ty. Ati. Rep. 220. And lord Talbot deli- 
vered himſelf to the ſame effect. 7 Vin. Abr. 134. pl. 20. 

1 Tr. Ark. Rep. 104. pl. 55. 220. pl. 121. 


m A claim will not entitle a creditor to fign the certificate. 
n Fr. Ath. Rep. 83. 


* Tr. Atk. Rep. 97. pl. 45. 

2 Stat. 5 Geo. 2. c. 30. ſ. 10. 

4 A certificate allowed in the life-time of the bankrupt, 
though not confirmed by the great /eal till after his death, is 
good, for the operative force ct it ariſes from the conſent of the 
creditors, and when confirmed, it has its effect from the be- 
ginning ; by lord Hardævicte. Tr. Ark. Rep. 77. 2 Bur. 
Rep. 718. At a meeting of the commiliioners to review a 
bankrupt's certificate, ſeveral new creditors came in and proved 
"their debts, but as they did not join in a petition to ſet aſide 


R 3 the 


242 Cammiſſtoners Certificate of Chap. 5. 


of, which certificate, upon the bankrupt's making 
oath, or, being of the people called quakers, 
ſolemnly affirming in writing, that the ſame and 
the conſent of the creditors thereunto were ob- 
tained fairly and without fraud, may be allowed 
and confirmed by the great ſeal, or by two: juſ- 
tices of the King's Bench, Cham Plees, or barons 
of the Exchequer, to whom the conſideration 
thereof ſhall be referred by the great ſeal ; and 
any creditor of the bankrupt may be hea rd, if 
he thinks fit, before the pertons aforeſaid againſt 
making and confirming the ſaid certificate ; for 
which purpoſe the great ſeal gives notice in the 
Gazette, that by virtue of ſtat. 5 Ceo. 2. c. 30. 
the certificate will be allowed and confirmed, as 
the ſaid act directs, unleſs cauſe be ſhown to 


—— _—_—_—_ — 


the certifcate, 23 2 audulently obtained, the court would not 
delay the allowance thereof, as it would be a great —— 
on the bankrupt : by lord Hardeuicte. Tr. Att. Rep. 74, 7 
Where four parts in five in number and value ef the creditors 
have figacd the certificate, the court will not ſtay it on the 
2 of perſcns, whoſe demands on the bankrupt” s eſtats 

lerend upon an acccunt to be taken, and where they do not 
fivear to a balance in their favour. Tr. Hel. Rep. 81. pl. 30. 

r Fermerly the judges had the copnizance of certificates, 
bus being found, i INCGAY enient, the great ſeal has taken it to 
itielf. Tr, Att. p. © 7 

* Theagh a etlichs cf a bankrupt under 20] is excluded 
from aTent or dißent to the cer tillcate, yet, as he is affected 
by the conſequence of allowing it, he hath a right to peti- 
tion, and ſhew any fravd againſt allowing the ſame. 7 Vin. 
Abr. 134. pl. 18. Sir Fl:tcber Nerton ſaid, that as well cre- 
ditors who have /igncd, as thoſe who have wet faxed, may be 
heard againſt the alloy, RICE, for the act ſays, “any creditors” 
may object to it,“ and they are not confined by any re- 
ſtrictive words whattoover, to matters of fraud or «nfairne/: 
but left quite at large. Lord Mansfeld ſaid, certainly they 
are not ſo confined, either by law or practice: and any cre- 
ditor whatſoever may object to the allowance. 2 Bur. Rep. 
718, 


3 | the 
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the contrary, within twenty-one days from the 
ſaid advertiſement. 

Certificates (ſaid lord Hardwicke) are matters 
of judgment, and he did not know that a man- 
damus would he to compel an allowance, for it 
was diſcretionary in the commiſſioners fr, and 
afterwards in the lord chancellor, and yet that 
it ought not to be arbitrary, either in the com- 
miſſtoners or the chancellor, to ſay, we will, or 
will not, allow a certificate, but they ought to 
be governed entirely by the fair or fraudulent 
behaviour of the bankrupt. 

Signing the certificate in leſs than three months 
after the commiſſion iſſued, lord Hardwicke u 
thought too precipitate, as the bankrupt was a 
trader in Ireland, and might be preſumed to have 
large debts ſtanding out againſt him there; and 
it appeared alſo, upon the face of his examina- 
tion, that the greateſt part of his books were 
then in Ireland, ſo that he had not made a full 
diſcloſure or diſcovery, ſo as to entitle him to 
his certificate. 

Lord Hardwicke “ directed a certificate to be 
ſtayed becauſe it was ſigned within two months 
from the iſſuing the. commiſſion, and diſappro- 
ved extremely of commiſſioners being ſo preci- 

itate in ſigning certificates, and ſaid that ſuch 
4 proceedings inverted the very intention of 
the acts of parliament which were made in favour 
of creditors, but were too often abuſed for the 
ſervice of inſolvent perſons. 

The certificate being ſigned upon the ſame day 
with the bankrupt's laſt examination, and two 


PI 


—_——— oc 
* 


r Tr. Att. Rep. 82. 
« Tr. Ak. Rep. $2. 
v Tr. Ati. Rep. 84. pl. N 


4 thirds 


244 Commiſftoners Certificate of Chap. 7. 
thirds of the creditors living in Guernſey, the al- 
lowance thereof was ſtayed, for lord Hard iche 
ſaid, that the admitting ſuch a certificate as this, 
would be turning the edge of the law againit 
creditors in favour of bankrupts, which was not 

to be ſuffered in a commercial country. 
Ihe certificate of bankrupt's conforming, and 
FA the allowance thereof according to the dfrections 
— 2eat of this » ſtatute, {hall be ſufficient evidence of 
windecs methe trading, bankruptcy, commiſbon, and other 
e proceeding precedent to the obtaining thereof; 

"os nd a verdict fhall thereupon pats for the deten- 
* Ant, unleſs the plaintiff, in ſuch action, can 
prove the certificate was obtained unfairly, or 
by fraud, or can make appear any concealment 
- y the bankrupt, to the value of 101. And if 
a verdict paſs for the defendant, or the plaintiif 
ſhall become nonſuited, or judgment be given 
againſt the plaintiff, the detendant ſhall recover 
his full coſts. 

All certificates which have been allowed, or 
to be allowed, and entered of record, or a true 
copy of every certificate figned and atteſted, as 

herein 1s mentioned, may be given in evidence 
in any court of record, and without further proof 

taken to be a bar and diſcharge againſt any ac- 
tion for any debt contracted before the iſſuing of 
the commiſſion, unleſs any creditor of the perſon, 


2 


— U 


* Tr. Ak. Rep. 86, 37. 

Stat. 5 Geo. 2. c. 30. ſ. 7. See the caſe of Cat bear 
and Blackwoed, in Appendix, and Legt. 437. 

* Previous to this ſtatute, ail tue judges of the Ang": 
Bench were of opimicn, notwichſtanding 5 Geo. c. 24. ſ. 30. 
[expirce) provided that a bankrupt's ccrtificate ſhould be 
given in evidence, and be a full diſcharge of any ad 10 
wich ſhould be brought by any creditor of the banlzupt, 
that yet it was ſtiil neceſſary to prove an act of bankrevcy. 
Stra. 553. a 

Seo. 2} ©. 30. ſ. 41. 


2 who 


4, 
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who has the certificate, can prove it was fraudu- 
lently obtained. 

Every bond *, bill, note, contract, and agree- 
ment, or other ſecurity whatſoever, made or 
given by any bankrupt, or by any other perſon, 
unto, or to the uſe of, or in truſt for any credi- 
tor, or for the ſecurity of the payment of any 
debt or ſum of money due from the bankrupt, at 
the time of his becoming bankrupt, or any part 
thereof, between ſuch time and his diſcharge, as 
a conſideration or to perſuade him to conſent to, or 
ſign any ſuch allowance or certificate ſhallbe void. 

Nothing in ſtat. 5 Geo. 2. c. 30. ſhall grant 
any privilege, benefit or advantage to any bank- 
rupt whatever, who hath on the marriage of any 
of his children given above 100 J. unleſs he 
ſhall prove by his books fairly kept, or otherwiſe 
upon his oath, or, being of the people called 
Onakers, upon ſolemn affirmation before the 
commiſſioners, that he had at the time thereof, 
over and above the value ſo given, remaining 
in goods, wares, merchand:zes, ready money, 
or other eſtate real or perſonal, ſufficient to pay 


— 


d A creditor petitioned the lord chancellor Parker againſt 
the allowance of the bankrupt's certiicate, who, in conſide- 
ration of the plaintiff's withdrawing his petition, gave him a 
bend fer the whole debt. The certificate was afterwards al- 
lowed, and the creditor ſued the bond againſt the bankrupt, 
ho pleaded the act of 5 Geo. 2. and that the bond was ob- 
tained in order to procure his diſcharge ; but lord chancellor 
rofuicd to relieve the bankrupt, and diſmiſſed his bill with 
coſts. P. il. Rep. 620. pl. 181. Eq. Caf. Abr. 86. Lord 
Mansfield ob:erved, in alluſion to this cafe, that the law, for. 
political reaſons, prohibits a bankrupt from giving any money 
to a creditor to obtain a certificate; yet the bankrupt, on ap- 
plication, ſhell have the mcney refunded. Loft Rep. 345. 

Stat. 5 (Jeo..2.-2. 3% i. Tr. Ah. lep 105; ol 

Lord Hordwicke ſaid, that as this clauſe was a penal one, 
it ought to be conitrued ſtrictly, and therefore to be confined 


to the children of the bankrupt, and not be extended any 
further. Tr, 4ti. Rep. 859. 


unto 
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unto every creditor his full debt; or who ſhall 
have loſt in oge day five pounds, or in the 
whole 1001. within twelve months next preced- 
ing his becoming bankrupt, in playing at cards, 
dice, tables, tennis, bowls, billiards, ſhovel- 
board, or by cock-fighting, horſe-races, dog- 
matches, or foot-races, or other paſtimes or 
games whatſoever, or by bearing a ſhare in 
ſtakes, wagers, or adventures, or by betting 
on the ſides of thoſe who play, act, ride or run 
as aforeſaid; or who, within one year before he 
became bankrupt, ſhall have loſt 1001. by con- 
tract for the purchaſe, ſale, refuſal, or delivery 
of any ſtock of any company or corporation 
whatever, or any parts or ſhares of any govern- 
ment or public funds or ſecurities, where any 
ſuch contract was not to be performed within one 
week from the time of making the contract, or 
where the ſtock or other thing ſo bought or 
ſold was not actually transferred or delivered in 
purſuance of the contract *. | 

In order to prevent the many abuſes com- 
mitted by bankrupts, and perſons who, with 
their privity attempt to prove fictitious and pre- 
tended debts under commiſſions of bankrupr, 
that ſuch perſons may be enabled to fign their 
conſent to the certificates for diſcharging ſuch 
bankrupts from their debts, it is enacted, that 
where any perſon ſhall fraudulently ſwear, or 
being quakers affirm, before the major part of 


If the bankrupt has loſt 5/. at one time, and the fact 
Hall be proved before the allowance of the certificate, lord 
chancellor Coxper (when a counſel) was of opinion, the cer- 
ticate ought not to be allowed either by the commiſſioners 
of bankrupt, or by the great ſeal. Bea ess Lex mercat: 
789700. 499. 

Stat. 5 Geo. 2. & 30. 1. 12. 


the 
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the commiſſioners named in any commiTon of 
bankruptcy, or by affidavit or affirmation ex- 
hibited to them, that a ſum of money is due to 
him from any bankrupt, which ſhall not be 
really fo due, and ſhall in reſpect of ſuch pre- 
tended debt fign his conſent to the certificate 
for ſuch bankrupt's diſcharge from his debts, 
unleſs ſuch'bankrupt ſhall, before ſuch time as 
the commiſſoners ſhall have ſigned ſuch certi- 
ficate, by writing by him ſigned and delivered 
to one of the commiſſioners or one of the aſ- 
ſignees, diſcloſe the ſaid fraud, and object to the 
reality of ſuch debt, ſuch certificate ſhall be 
void, and ſuch bankrupt ſhall not be diſ- 
charged from his debts, or have any of the be- 
nefits of 5 Geo. 2. c. 30. 

When the commiſfioners have aſſigned the 
bankrupr's eſtate, and given him his ® certificate 
and diſcharge they have * executed their power. 

It has been © ſaid, that it is not in the power 
of the great ſeal, after a certificate had been 
once duly allowed and confirmed, without any 
objection made by the creditors, and after the 
ſame has been delivered to the bankrupr, and 
enjoyed by him for ſeveral months, legally to 
recall ſuch certificate ex officio, and deprive the 
bankrupt of the benefit of his diſcharge, upon 
the account of a fact which was never proved, 
or ever objected to, before the allowance of the 


« Stat. 24 Geo. 2. c. 57. 1.9. 

b But it the bankrupt hath not obtained his certificate, and 
after the commiſſion awarded, and diſtribution made of all 
the bankrupt's eſtate towards ſatisfaction of the creditors ; 
lands, goods, &c. deſcend or come to the bankrupt, they 
mall be ſubject to a new ſale and diſtribution, for the com- 
miſtoners power is not fully executed, until the creditors be 
fatisked. Billingh. 118. but Stere 132. pl. 19, 5 contra. 


© See Boaters Les mercat. rediviv. 499. 


Cer- 
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certificate ; becauſe (by the ſtatutes) conforming 
to the as, and a certificate confirmed, is made 
an actual diſcharge of the bankrupt's debts, due 
at the time of his bankruptcy, and a revocation 
aſter the debts are once extinguiſhed, ſeems to 
come too late, 

The above was the opinion of the late lord 
chancellor Talbet, when he was high at the bar 
in the year 1725 ; which opinion ſeems to have 
been ſince adopted by * the legiſlature, who, one 
may preſume, underſtood at the time of their 
paſſing the ſaid law, that the committioners cer- 
rificate of the bankrupt's conformity could not 
be invalidated, after it had legally paſſed the 
great ſeal ; and was the law to be conttrued 
otherwiſe, the only parties and privies to the 
fraudulent tranſaction, viz. the bankrupt and his 
unfair creditors might, by colluding together, 
ruin many innocent, honeſt, unſuſpecting cre- 
ditors, for they could have no relief under the 
commiſſion, as they could not ſwear that the 
bankrupt was indebted to them, at or before the 
iſſuing of the commiſſion, and they could not ob- 
tain a new commuion, till the bankrupt had 
obtained his certificate under the former one; 
becauſe © the bankrupt's effects would not veſt 
in the new aſſignees, ſo that here would be not 
only a manifeſt failure of Juſtice, but an unpre- 
cedented inſtance of injuſtice. 

Howevcr, the legiſlature, in order to prevent 
the bankrupt's obtaining any advantage from the 
circumſtance of the commiſſioners certificate not 
being revocable, hath f declared that when ſuch 
certificate is fraudulently obtained, ſuch fraud 


© 


— 


© Viz. ſtat. 5 Geo. 2. c. 30. ſ. 7, 41. 
© Tr. Ati. Rep. 253- 
Stat. 5 Geo. 2. c. 30. ſ. 7, 41. 


may 
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may be given in evidence on the trial of the 
cauſe, wherein the bankrupt ſets up the ſaid 
fraudulent certificate in bar to an LEY de- 
mand ; and by this means the certificate hath 
its proper operation ; for as on the one hand the, 
bankrupt cannot avail himſelf of it, if fraudu- 
lent, to defeat any juſt demand made on 4 
ſo on the other hand, if legally obtained, 
ſhall be an irrevocable fanction to all the bel 
rupt's previous fair tranſactions and dealings. 
Lord chancellor * Apfiey hath deſired the com- 
miilioners to 1nquire, in caſe it be a ſingle com- 
miſſion, whether the bankrupt was concerned in 
any and what partnerſhip at the time of his > 
bankruptcy And in caſe the fame be a joint 
commiition, then to enquire of how long ſtand- 
ing the partnerſhip has been, and whether any 
ſeparate commilion has before iſſued, and be 
then depending againſt either, and which, of the 
faid partners ? And that they do kewl? in all 
caſes enquire, whether the bankrupt ever, and 
= long before, had obtained a certificate un- 
der any former commiſſion, or been diſcharged 
under any act for the relief of inſolvent debtors ? 
And in caſe upon ſuch inquiries they have rea- 
ſon to apprehend, that the bankrupt in a ſingle 
commiſſion has been concerned in any partner- 
ſhip, or that a ſeparate commiſſion has before 
ſued againſt either of the bankrupts in a joint 
commiſſion; or that the bankrupt has before 
obtained his certificate under a former com- 
michon, or been diſcharged by any act for the 


n 


s By his lordſhip's order of 14th Feb. 17 | 
d We ſubmit, whether ** zhe commiſſion” . not to be 
ſubſtituted in this Place for “ his bankruptcy ;”” for our rea- 


tas we refer the reader to folio 1. note a and declaration of 
bankruptcy, in Appendix. 
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relief of infolvent debtors; that the commil- 
ſioners do proceed upon ſuch inquiry, and hear 
the evidence thereon in the preſence of the bank- 
rupt, who is to be informed of the ſubject of 
the inquiry, and to be at liberty to lay evidence 
before them relating thereto ; and in caſe any 
of the matters aforeſaid do apnear to them, that 
they do at the time of making their certificat 
alſo ſeparately certify ro his lordſhip ſuch of the 
aforeſaid matters as they find to be true. And 
that they tranſmit ſuch ſeparate certificate to 
the ſecretary of bankrupts to be laid before his 
lordſhip at the ſame time with the other certi- 
ficate. 

On the examination of the commiſſioners of 
bankrupt, touching the defects of thoſe laws, 
before a committee of the honourable houſe of 
commons, (betore whom the petition, preſented 
on the behalf of ſeveral bankrupts, was referred) 
one of the commitoners ſubmitted, that their 
certificate of the bankrupt's conformity, ſhould 
in no caſe be allowed, till his aſfignees had de- 
clared one dividend of his eſtate, and the com- 
miſſioner, in order to enforce ſuch alteration in 
05 bankrupt laws, obſerved, that notwithitand- 

ing the directions of 5 Geo. 2. touching the 
declaration of dividends, yet it rarely happened 
that a dividend was declared under two years, 
and 1n any caſes much longer, and in ſome 
none at all. | 

The legiſlature conſidering that the propoſed 
alteration might tend to diſtreſs an unfortunate 
bankrupt, for the wilful negle& of fraudulent 
aſſignees, declined carrying it into execution. 


* _— 


i The report is dated 2 Jure 1759, 32 Geo. 2. which ſee 
28 vol. ef Com. Journ. 


Modern 
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Modern commiſſioners, however, diſclaiming 
the legiſlative authority, as well as the reaſon- 
ableneſs of the objection, have preſumed to refuſe 
certifying the bankrupt's conformity, not only 
until they are ſatisfied the bankrupt eſtate will 

roduce a dividend, but alfo till a dividend 
thereof hath been actually made. 

The commiſſioners certificate of the bank- 
rupt's conformity diſcharges him, * and his 
bail. 

Lord cnancellor _ = was of opinion, that 
ſeparate debts are dilcharged by the allowance 
of a certificate under a joint commiſſion, and 
lord chancellor ® Parker ſaid, that ſuch certi- 
ficate diſcharged oe the bankrupt, not only of 
what he owed ſeparately, but alſo of what he 
owed jointly, and on partnerſhip account; be- 
cauſe by the act of parliament, the bankrupr, 
upon making a full diſcovery, and obtaining his 
certificate, was to be diſcharged of al] debts, 
and as the debts which he owed jointly with 
another were equally his debts, as thoſe which he 
owed on his ſeparate account, that conſequently 
he was to be diſcharged of both his joint and 
ſeparate debts. 

It is a diſcharge from an action brought againſt 
the bankrupt as drawer of a bill of exchange, 


k Stat. 5 Geo. 2. c. 30. ſ. 7, 13. but the certificate does 
not diſcharge the bankrupt's goods. Barnes 204, 205. 

Barnes 104, 105. 

m 2 P. Vil. Rep. 24. 

n He further ſaid, that it had been fo determined by the 
judges of the King's Bench. 3 Wil. Rep. 24. in notes, S. P. 
in totidem verbis, by lord Hardwicke. Tr. At. Rep. 67. 
pl. 22. id. 138. S. P. by the court of King's Bench. 2 Stra. 
1157. See Bequwwes's Lex mercat. rediviv. 498. 

9 And his wiie too for ever. P. Vail. Rep. 157. 10 
Mod. 246, 247. G.. Cal. 327. 


though 
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though the bill be not returned and proteſted 
for ? non-acceptance till ter the bankruptcy, 
the court being of opinion, that the principal 4 
was the drawing the bills, and therefore within 
the +» ſtatutes; but Sir John Strange ſcems to 
doubt the authority of this reſolution ; and it 
hath fince been determined, that 

The certificate does not diſcharge an action 
brought againſt bankrupts, who promiſed to 


It was infiſted, that the cauſe of adion aroſe upon the 
non- acceptance and proteſt, which were both neceſſary to be 
. averred, in crder to maintain the acticn, and the charges 
thereof were to be recovered. 2 Stra. 949. 2 Kel. 239. pl. 
191. | | 

12 Stra. 949. Chief juſtice Nilmet ſaid, he had looked 
into his own note of the caſe of Maccarty v. Barrow, taken 
by himſelf at the bar in E. 6 Geo. 2. and that he and other 
gentlemen his cotemporaries at the bar uſed to conter and 
compare their notes together; and that therefore uis nete 
of this caſe was probably more accurate and full than Sir 
John Strange report of it; and that che cane was thus, 
viz. The defendant Barrow in Dec. and until Jan. 1728, 
drew bills of exchange upon morenans at Dea in Hain; 
that after the drawing theſe bills, Barragu became bankrupt ; 
and afterwards, in Fc. following, the bills were returned 
nnaccepted and proteſted ; whereuvon Uolendant was arreſted, 
and being ſued to execution, moved to be diſcharged on 
ſtat. 5 Geo. 2. c. 30. Strange inſiſted, that the cauie of ac- 
tion did not ariſe againſt Barreau, until the non- acceptance 
and proteſt; but it was reſolved by the court, that Barrow 
contracted the debts the very inſtant he drew the bills, 
which was Lefbre the act of baniruptcy; and that the non- 
acceptance or proteſt did not raiſe any debt, but was only 
notice to the party who held the bills, that the drawee would 
not pay the ſame; and was as much as to ſay, I will not 
pay the bills, and you may go back to the drawer, and he 
muſt pay you.” The court held the debts to be ita in 
prefenti, ſelvenda in futuro by the drawer. 3 Will. Rep. 16, 
7. | 

'2 Baraard. K. B. 255, 256. 

7 Geo. e. 31. 5 Geoc 2. c., 30. ſ. 22: 


indemnify 


7 
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indemnify Plaintiff; on his having been ſued to 
execution for having C_ a bill of exchange 
drawn on him by the: 

The court of King's v Bench held, that the 
commiſſioners certift cate diſcharged the bankrupt 
from a contempt in not performing an award, 
this being a demand for which debt would Be 
and the act laying he ſhould not be arreſted, 
preſecuted or impleaded for any debt due befere 
che hankruplcy, it would therefore be hard to 
keep him in cuſtody, when the duty was dif- 

charged. 

It will diſcharge him "TR a judgment ob- 
tained efter * his bankruptcy on a debt due be- 
fore. 

A certificate diſcharges the perſon of a bank- 
rupt and his eſtare * ſubſequently accrued, 

Where a perſon diſcharged by the infolvent 
debtors act, becomes bankrupt afterwards, lord 
Hardwicke faid, that his certificate muſt be ſpe- 
cial, and that it would diſcharge * only his per- 
ion. 

Certificate allowed diſcharges bankrupt, who 
is rendered in diſcharge of his bail after * judg- 
ment, or if taken in execution. 

Such certificate diſcharges him from rent , 
arrear on leaſe, provided that neither the poſ- 


— 


ira. 1196. See . Rep. B. R. 41. x 
at not the eftare in the hands of the aſſignee. Tr. Ah: 


Not his future eſtate and effects. Tr. Atk. Rep. 257: 
P. 138. Stat. 3 Geo. 2. , 30. f. 9. S. P. 

* Barnes 368. 

d Barnes 386. 

c Barnes 0g. 
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ſeſſion, nor the legal intereſt of the eſtate be in 
him. 
So it does from debt on bond, for payment 
of money by * inſtalments, though ſome of them 
be not payable till after the bankruprey, for 
after the firſt default in payment, the bond is for- 
feited; and the penalty is the debt * in law. 
Bankrupt who was in cuitody on or before 
25th of March 1772, for any debt due before 
commiſſion iſſued, and who conſo:ms to the 
bankrupt laws, and never was committed for 
contumacy or non-compliance with theſe laws, 
any judge of the court whence the proceſs iTued 
againſt the ſaid bankrupt, on his f petition, may 
ſummons plaintiff to appear to ſhew cauſe, why 
he ſhould not be diſcharged from his impriſon- 
ment (bankrupt firſt making oath that debt did 
accrue before illuing commiſſion) and plaintiff 
not appearing, or not provi ig that bankrupt 
concealed any of his effects, or not conformed 
himſelf to the Jaws againſt e bankrupts, judge 


— 


mM ul, by h warrant or other inſtrument, diſcharge 
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na Ni. Pri. 138, 175. 2 Stra. 1028. 
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him from impriſonment for any debt due be- 
fore commiqion iſſued, and ſhall not be liable 
to be arreſted for any debt due or contracted 
before ſuch commiſſion iſſued, ſubject neverthe- 
leſs, in every other reſpect, to the laws againſt 
bankruptsi; and if ſuch bankrupt ſo conform- 
ing, ſhall be hereafter arreſted and held to bail, 
or taken in execution, for any debt due or 
accruing before the date of his commiſſion, may, 
after forty days of his arreſt, in like manner“ 
petition any judge of the court wherein ſuch pro- 
ceſs iſſued, who is to diſcharge ſuch bankrupt 
in like manner, and on like terms and condi- 
tions, as aforeſaid ; and if he ſhall be afterwards 
arreited for any other debt, alſo accruing before 
his commiſſion iſſued, any judge of the court 
wherein the proceſs iſſued, upon ſummons of 
proper party, may immediately diſcharge ſuch 
bankrupt l. 

Bankrupts included in ſtat. 12 Geo. 3. c. 47. 
ſ. 3. m having not as yet returned home, or not 
being able to act in their occupations, from 
ſome certain circumſtances of their caſe, ſuch 
perſons, as deſcribed in 12 Geo. 3. and who 
have not been committed for any act of con- 
tumacy, or non- conformity, yet who have not 
gained a total diſcharge from their creditors, or 


* 


— 
— 


i 12 Geo. 3. c. 47. ſ. 2. the preamble to which is, „that 
many bankrupts are confined in priſon, notwithſtanding they 
have delivered up their effects.“ | 

& Sce note f, in the preceding page. 

| 12 Geo. 3. c. 47. ſ. 3. the preamble to which is, „that 
bankrupts, from jear of being arreſted and thrown under 
long impriſonment, abſcond and fecrete themſelves from their 
home, or go abroad into foreign parts, to the greateſt diſtreſs 
of their families, and the detriment of the kingdom.“ 

n 14 Geo. 3. c. 77. 1. 63. being an infolvent debtor's act, 
and the fr/?, wherein uncertificated bankrupts are ner exceted. 


Sie 
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their debts under their commiſſions, may apply 
by petition or motion to the court of Chancery, 
ſetting forth ſuch grievance and circumliance 
they may lie under, relative to ſuch commiſſion, 
which petition, &c. the court is to refer to a 
maſter ; and, upon report or hearing thereof, 
ſhall direct the commiſſioners to certify the pro- 
ceeding, under the commilT.on, and court ſhall 
make ſuch order thereupon, for the diſcharge or 
relief of ſuch bankrupts, as ſhall ſeem proper. 

Bankrupts on or before 25 March 1972, or 
22 Fan. * 1776, who are duly conformed, ſur- 
rendred, and ſubmitted, and who have not been 
guilty of contumacy, nor diſcharged under the 
commiſſion, may petition or move the court of 
Char:cery, upon the grievance ? of the caſe ; 
which matter court may refer to maſter, and, 
upon report, the Chencery may direct the com- 
miſoners to certiſy proceedings, and order his 
diſcharge or à relief, 

Bankrupts who have not obtained their certi- 
ficates, and diicharge from their debts under the 
bankrupt acts; or being impritoned before 28 
Jen. 1778, ard againſt hom commiſſions have 
been ended, who have duly conformed, and 
not been committed by commiſſioners for con- 
tumacy, and are in priſon for debt, or ſecrete 


Stat. 14 Geo. 3. chap. 77. ſect. 59. 
Stat. 15 Geo. po chap. 38. ſect. 69. 
have ſeen an opinion, 130 of the gn authority, that 
jeems to >: y, that the chancellor would not give relief, 
becauſe the creditors had ro? certified, and becauſe the com- 
ri encrs had certified in disfawour of the bankrupt, for the 
pelt evidence, that creditors do not ſuſpect concealment, is, 
their aſſent to the certificate; now I apprehend theſe to 
be ſome of the grievances to be relieved againſt by the abore- 
mentioned ſtatutes, and for that purpoſe ſubmitted to the 
great ſeal, whether well founded or not. 
4 Stat. 14 Geo. 3. chap. 77. ſect. 50. 
r Stat. 18 Geo. 3. chap, 52. ſe 


them- 
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themſelves for fear of their creditors, and ſhall 
be ſued, may apply to a judge of the court 
where proceſs 1tjued, to ſummon plaintiffs, to 
ſhew caule why bankrupts ſhould not be diſ- 
charged, on making oath. that the debt accrued 
previous to the commitlion, and on ſatisfying 
judge, that they fully diſcloſed and delivered 
up their eſtate and effects; and upon alſo mak- 
it appear to him, that they had duly conformed, 
and that the commiſhons were not fraudulently 
obtained; hercupon, the plaintiffs not proving 
any concealment, the judge may diſcharge 
bankrupts, on their entering common appear- 
ances ; and if they be afterwards arreſted, ſuch 
judge may order them, upon ſummons, to be 
diſcharged, which ſheriffs and their officers are 
to do on notice; but bankrupts in all other re- 
ipects remain ſubject to law. | 

Bankrupts before 28 Jan. 1778, who have 
conformed, and not been committed for con- 
tumacy, and yet not diſcharged, for wont of their 
certificate, may, within twelve calendar months 
from date of the commuſion, petition or move 
the court of Chancery, on the true circumſtances 
of the cafe; which court may order the com- 
miſſioners to certify conformity or non-confor- 
auty ; whereupon court of Chancery is to direct 
an advertiſement in the Gazette for allowance ot 
certificate, (tho' ſame be not ſigned by four- 
fifths in number and value of creditors) and if no 
ſofflelent cauſe be ſhewn within the time limited 
by the advertiſement, the ſame is to be allow- 


ed, and the bankrupt ordered relief and his diſ- 
charge. 


N 


* 


* 8 


* Stat, 18 Geo. 3, chap. 53. ſect. 76. 
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It ſeems both juſt and reaſonable, that every 
fair and bond fide creditor of a bankrupt, who 
cannot be permitted to come in and prove his 
debt under the commiſſion, ought not to be 
t barred from. having his action againſt the 
bankrupt for ſuch debt as was not due and ow- 
ing at the time of the act of bankruptcy com- 
matted, and fo could not be proved under the 
o commi:tion; and therefore contingent debts, 
not * proveable under the commution, are not 
diſcharged by the v certificate. 

Certificate does not: diſcharge him from his 
bond, conditioned for payment of a ſum of 
money, in caſe one M. L. ſhould marry him, 
and ſhould mc. nf to ſurvive him, becauſe it 
was uncertain, whether this bond would ever 
become due or 1 it depending upon two 
contingencies; fr 5 the marriage taking effect, 
and ſecendiy, the wife's fu: viving, which had 
not both » happened at the time of the act of 
bankruptcy committed. 0 | 

It does not diſcharge him from a bond of © 
indemnity, where the breach was after the bank- 
ruptcy. 


— 


- 


t No debt can be barred, but what was ah. _ ated 
with cert tunty before the act of bankruptcy, 3 Will. Rep, 
bo, Ho 


"2 Will Rep. C. B. 270. 
* See Debts which cannot be proved under the com- 
miſnion. fol. 105. 
” 4 Bar. Rep. 2445. 3 %% Rep. C. B. 14. 
Barnard, R. B. 39 Cen. Dig. 539. 


2 Stra. 868. 

> 2 Lord Raum. 1549. 3 7 f. 15 

2 Sira. 1160. 4 Bar. 24 · Barnes 113. 3 Vill. 16. 
8. . e. 5 


Before 
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Before ſtat. 7 Geo. 1. chap. 31. three à barons 
againſt one were of opinion, that it did not dif- 
charge a note payable a twelyemonth after date, 
on the drawers becoming bankrupts before 1t 
2 due. 

. C. J. Hordwicke ſaid, that where there 
was an act of bankruptcy between the becom- 
ing bail on error, and the affirmance; the bank- 
rupt was not diſcharged by his certificate from 
his recognizance, for that this was but a con- 
tingent debt. 

The bankrupt's certificate will not diſcharge 
him from debts which he owes as f executor. 

The certificate of one bankrupt partner does 
not © diſcharge the other. 

The allowance of a bankrupt's certificate will 
not diſcharge his h ſureties, but they may be 
proceeded againſt notwithſtanding ſuch allow- 
ance. 

Lord i Hardwicke ſaid, that it would not dif- 
charge him from a com: mitment on behalf of the 
crown. 

The commiſſioners their certificate of the 
bankrupt his conformity does not diſcharge 3 
collateral, independent, expreſs covenant, entered 
into by him as aſſignee of a leſſee “ to indem- 


— 


„— 


Caf. Femp. Hardw. 262. 3 W * 16. 
Nep. 101, pl. 50. 102. pl. 51. Wil. 
| 24. 3a, 163. 245. Cilb. Caſ. " 
Stat. 10 An, c. 158. b--2þ 

h Com. Dig. 5 39. Tr. Ad. Rep. 84. Lord Mansfeld ſaid, 
(Which was agreed to by t! 1 other judges) that if the certi- 
Hate was obe ained be, Fore the bail Ne they hould be 
diſcharg Sed; but if they were fixed betore the certificate was 
obtaincd, they remained lia ble. Bur. Rep. 245, 430. 

i 755 Air, Nep. 262. Rl. 143. 


o 
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nify the aſſignor, with n to ſubſequent * 
breaches.” 

Nor, by lord! Mar$e/d, from a judgment de 
bonis teftatoris fi, &c. and de bonis propriis, 
for the coſts, obtained between the commiſſion 
and certificate, on a falſe plea of no aſſets, in 
an action on teſtator's bond. 

Lord Talbot m ſaid, that notwithſtanding the 
effects of a bankrupt in the plantations were lia- 
ble to the commiliion here, and the right was 
veſted in the aſſignecs; and though 1t "emed 
reaſonable that his certificate thould be equally 
_ extenſive as his diſcharge ; yet as the laws of 
England, made fince Barbadoes and the other 
plantations were ſettled, did not extend to them, 
unleſs they are expreſsly named, and as the laws 
relating to certificates did not exprefsly extend 
to the plantations, he was of opinion a certificate 
confirmed here, would be no diſcharge to the 
bankrupt, if a ſuit was commenced againſt him 
in Barbadoes, or the other plantations. 

Upon petition preferred by creditors to the 
late lord chancellor, Earle Herdwicke ; praying 


oy 


_ 
ONS, > gras Wh HE _ 


* 4 Buy. * 2444, 2446. 

1 3 Zur. Rep. 1308. 

m Bearves's Lex. mercat. redivit. 409. The late L. C. 
Ryder was of the ſame opinion, and for the ſame realons ; 
ais opinion wes hgned Jg 1, 1738. 

2 But the late Sir Fobn Strange was of opinion, (which ke 
| ſigned 7 June 1738) that unleſs the bankrupt's debts in Ber- 
badbes were ſecured by ſome mortgage or pledge, the certi- 

kcate would extend to diſcharge them. 

© The name of the ſon, who was the bankrupt, and of 
the father, who was ſole aſſignee, was Daniel Corvper 3 there- 
fare, in order to eiftinguiſh the one from the other, they 

were deſcribed in the commiſſion thus: Daxiel Conper the 
younger, of Leadenball-grcet, Lenden, upholder, and "Dezid 
Conoper the niger © the tame place, upholder; and the 

Con- 
3 
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the removal of a ſole aſſignee ; and that his lorde 
ſhip would not confirm the commiſſioners their 
certificate of the bankrupt's conformity ; the caſe 
upon the allegations ſuggeſted therein, appeared 
ſingularly remarkable, for they ſtated, (inter 
alia) that the clerk to the commiſſion was the 
petitioning creditor, ana ſued it ? out, and that 
the preſent aſſignee's father, being the principal 
creditor under the commiſſion, had choſen r him- 
ſelf ſole aſſignee, and that he had ſince departed 
this life inteſtate, leaving his ſaid ſon the Bank- 
rupt, (and now ie, affignee under his own 
commiiion) his only heir at law, whereby the 
ſaid inteſtate's ſaid fon became his. ſole perſonal 
repreſentative, and thereby, as he inſiſted, the 
principal creditor under his own commiſſion, and 
as ſuch, he had ſigned the commiſſioners certi- 
ticate of his own conformity, and alſo choſen 
himſelf fole aſſignee under the commiſſion, taken 
out againlt himſelf; and alledges that he is not 
obliged to render any account, becauſe he can- 
not do it to any body but himſelf. 

Which petition, on the hearing, was diſmiſſed 
by the chancellor, becauſe his lordſhip declared, 
that every rule, every maxim, and every principle 
of law concurred in recognizing the claim in 
queſtion. It is well known, (faid his lordſhip) 
that by the law of - Zngland, the act of * God, or 


—_— 
— 


«4 — 
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commiſſion was opened in June 1737, by John Tracy, 
Bartram Craiſter, and John Seare, Efqre. the laſt of whom 
hath not been long dead; and Francis Warden, Eſq; lately a 
commiſſioner, and now living, i is one to whom Cowper's com- 
miſlion was directed. Mr. Wells, clerk to the commiſſion, 
was petitioning creditor. 

? Which was teſted and opened 8 June 1737. 

r 22d June. 


Adi, Dei nemini facit injuriam. 5 Co. Rep. 87. 


of 
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of the * law, can do no man any injury or wrong; 
but in caſe I was not to diſauſs this petition, che 
act ot God, as well as of the law, would do the 
perſon, anainſt whom it is preterre: d, an irreparable 
injury; for as the original creditor died inteſtate, 
leaving the bankrupt his only! on,; and conſequent ly 
univerial heir, it I was to be of opinion, his repre- 
featative had no legal right, the perſon of the pre- 
ſent bankrupt cou! id never be releaſed ; ; as no other 
Creditor is qualified to lign fur him, the commil- 
Honers certificate, nor can any Perſo n be legally 
qualified tor that purpoſe, during the life of the 
dankrupt; beſides, .what a ſtrange conſtruction 
muſt 1 put on the right in queſtion, for 
then 1 muſt * both the act of God 
and of the law, viz. the death of the inteſtate, 
and the adminiſtration granted, and legally 
granted to the ſurviving fon and heir, operate 
fo far as to make the reſidue of the inteſtate's 
eſtate hable to the demands of the admini- 
ftrator's creditors, but that thoſe acts do not 
diſcharge his perion, whereby the very end and 
true ſpirit of the bankrupt laws would be abto- 
- Jacely defeated; for the parent of debts re- 
leaſes the perſon in all cates ; but under the bank- 
rupt laws, the bankrupt's 4, though ever ſo 
deficient towards Payment, operates, not only to 
the full ee of his debts, but alſo to the 
abſolute releaſe of his perſon. 
When the Jab aits (continued the chancellor) 
different rights on one and the ſame individual, 
they are to be conſidered as cente: ring 
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join ſuch a creditor from proceeding on his 
bond in ejectment ; and action of covenant ; as 
alſo on a bill for a forecloſure; on all theſe at 
one and the ſame time; and fuch injunction hath 
been refuſed here, becauſe no court of juſtice, 
much leſs a court of equity, can deprive a ſub- 
ject of his birth-rights, to which he is entitled 
by the law of his country, one of which is, a 
right to bring an action, for recovery of every ſpe- 
cies of property, though each accrues from 
one and the ſame cauſe; and in anſwer to the ob- 
jection, that courts of juſtice, eſpecially thoſe of 
conſcience, ſhould prevent circuity and multi- 
plicity of actions, and more fo vexatious ſuits, 
(which thoſe in queſtion are contended muſt be 
conſidered) his lordſhip obſerved, that diſcharg- 
ing the debt, would put a ſtop to all the 
proceedings at once; but to mention a caſe 
rather more in point; the ſame perſon may 
prove a debt under a commiſſion in his own 
right, another as executor, a third as adminiſtrator, 
a fourth, as aſſignee to a bankrupt, and a fifth 
in right of his wife ©: ſo one and the ſame per- 
ſon may be petitioning creditor, repreſent the 
whole body of creditors, and chuſe himſelf ſole 
| aſſignee, under one and the ſame commiſſion 
which is not unuſual, for it always“ happens, 
when no creditor but the petitioning one appears, 
till after ſuch choice is made: his lordſhip con- 
cluded, * this certificate is legally ſigned, there 
is no ſuggeſtion of concealment, nor any im- 
putation of fraud; for as to the allegation in 
the petition, that the clerk to the commiſ- 
non, and the father and /on combined toge- 
ther, in order to defraud the creditors of the 


„ 4 2 „ 


* 


See fol. 239. n. 
Deo. creditor but clerk to commiſſion and aſſignee appeared 
eren at laſt ſitting, (under this commimon) which was 23d July. 


ſon, 
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ſon, for that the debt of the petitioning cre- 
ditor (the clerk to the commiſſion) was col- 
luſive, and contracted on purpoſe to ſupport a 
friendly commiſſion; as this allegation 1s not 
even ſo much as attempted to be made out by 
any fort of evidence, it mult be totally diſregard- 
ed, and I cannot preſume fraud in any caſe, 
eſpecially in ſuch an one as the preſent appears to 
the court; and indeed, was there ſuch colluſion 
as ſuggeſted, the deceaſed has made the bank- 
rupt's creditors ample amends, by enabling him 
perhaps to pay every one of them 20s. in the 
pound, tho' may be againſt his intention.“ 

A perſon, previous to his bankruptcy, en- 
tered into an agreement to refine a certain quan- 
tity of ſaltpetre, but neglected to fulfil the fame ; 
after bankrupt had obtained his certificate, plain- 
tiff ſued him for a breach of the above contract, 
and, having obtained a verdict againſt him, took 
him in execution. 

Defendant's counſe] expatiated very pathe- 
tically on the hardſhip of a law, which, if the 
prefent impriſonment ſhould be deemed legal, 
would deprive a man of his liberty, and at the 
ſame time deprive him of every poſſible means 
of procuring it, that is, oblige him to deliver 
up all his eſtate and effects, under the penalty of 
death, for concealment ; and afterwards confine 
him in gaol for having done his duty in obedi- 
ence to the bankrupt laws: beſides, the da- 
mages, though they could not be preciſely al- 
certained, at the time of the bankruptcy, plaintiff 
might, nevertheleſs, have proved his debt under 
the commiſſion, by charging the real value of 
the ſaltpetre, both in reſpect of quantity, as 
well as quality; and therefore moved, that the 
rule to 2 cauſe why the defendant ſhould not 
de diſcharged out of cuſtody, might be made 

5 abſolute ; 
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. abſolute ; at the ſame time ſubmitting to the 
court, whether it would not be better to releaſe 
the party, the point of law being by no means 
clear, than continue the defendant in priſon, and 
thereby gratifying unrelenting reſentment. 

Plaintiff's counſel contended, that the cauſe 
of action, for which the defendant was detained 
in execution, did not, nor could poſſibly, arife 
till after the bankruptcy, the time ſpecified in 
the contract for refining, being a reaſonable time, 
and conſequently to be determined at the o 
tion of the plaintiff; that ſuppoſing it had been 
otherwiſe, the defendant's promiſe, fo late as on 
his laſt examination, © that he would fend the 
faltpetre back refined,” removed every doubt that 
could poſſibly exiſt ; and that in fa& it appear- 
ed on the trial, that the defendant could not 
return the ſaltperre, either refined or unrefined, 
having previouſly diſpoſed of a confiderable part 
thereof. 

Lord Mansfield * obſerved, with defendant's 
counſel, that, in his opinion, the bankrupt laws 
had done more harm than good; but, ſuch as 
they were, the court was bound by them, and 
mankind muſt now ſubmit to them, and in all 
2 would be ſo obliged; and he muſt 

e of opinion, that, under the preſent circum- 
ſtances, the defendant had no legal remedy or 
redreſs, nor any thing favourable to expect, but 
from the lenity and mercy of his creditors. 


— — — — —— 
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* Michaelmas term, 14 Geo. 3. 1773. B. R. Anon. MSS. 
notes. Left's Rep. 341. 8. C. S. P. 
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CHAP: VIII. 
The dividend. 


HE Þ» commiſſioners after «< the expiration 
of four months, and within twelve months 
from the time of iſſuing the commiſſion, (twenty 
one days notice having been previouſly given in 


the Gazette, of the time and place they : and the 


by 4 


d The aſignees having refuſed to make a dividend, 5 
Hard=vicke ordered, they ſhould attend the commiſſioners at 

a ſitting to be appointed by them for that pur; doſe, and that 
if the commiſſioners thought it proper for the aflignees to make 
a dividend, that it mould be advertiſed accordingly. Tr. 
Az. Rep. 91. pl. 39. 

e Though till the four months are paſſed the commiſſioners 
cannot make diſtribution, vet they may fell and prepare for 
a diſtribution preſegtly upon execution of the commiſſion, 
within the four months; and the reaſon why the commiſſioners 
cannot proceed to diſtribution, until the four months are 
paſſed, is, becauſe the creditors who inhabit the remote part 
of the realm, peradyenture, cannot have notice ; and beſides, 
it may be carried on fo ſecretly, that if the diſtribution might 
be made immediately, thoſe creditors who ſued out the com- 
miſſion would be only ſatisſied, when there was 1 default 
in the others. So reſolved in Ruggle's caſe, T. 17 Fac. 
Hut. Rep. 38. Lord Hardwicke ſaid, an attempt to make 
the court judges in what manner the eſtate and effects of 
a bankrupt thould be diſtributed before the expiration of 
four months from the date of the commiſſion, was an attempt 
abſolutely to change the method chalked out by the act, and 
ought to meet with the utmoſt diſcouragement. Tr. AR. 
Rep. 107. 


3 4-i2 aſſignees 
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d aſſignees intend to meet to make a dividend} 
ſhall order ſuch part of the neat produce of the 
bankrupt's eſtate in the hands of the affignees, as 
they ſhall think fit, to be divided amongſt the 
creditors, and ſhall make ſuch order for a divi- 
dend in writing, and ſhall cauſe one part of ſuch 
order to be filed amongſt the proceedings under 
the commiſſion, and ſhall deliver unto each of 
the al:gnees a duplicate of ſuch f order . 

Upon the common equity of the court of Chan- 
cery, it creditors will make an affidavit that they 
have not read the Gezettee, they will be admitted, 
ſo as not to diſturb the former dividend, and 
by that means muſt, in the firſt place, be brought 
up equal to the creditors under the former divi- 


—U — — 


Upon e very | ſuch meeting, the flignee; he 11 produce 
accompts of their receipts and payments, Wc. of what ſhall 
remain out- tanding, and ſhall (if che ereditors preſent require 
the ſame) be examined upon oath, or ſolemn affirmation, 

ouching the trath of fuck accon et, and the aſſignees ſhall 
be allowed ail juſt allowances. 5 Seo. 2. c. 30. 6 
e At which time the _— wr Kant not before proved 
their dobts, ſhall be at liberty to prove the ſame ; * hich meet- 
ing for the city of Londen, and all places within the bills of 
mortality, ſhall be at Guildhall. Stat. Geo. 2. c. 38 I. Tho 

Which order ſhall cb qu an account of the time and 
place of making ſuch order, and the ſum total of the debts 
. proved, and the ſum total of the money remaining in the 

hands of the affignees, and how much in the pdund is then 
ordered to be paid; and the aſſignees, in purſuance of ſuch 
order, and without any deed of diſtribution, mall forthwinh 
make ſuch dividend, and take receipts in a book from each 
- Creditor. Stat. 5 Geo. 2. c. 30. f. 33. An aſlignec cannot 
ſtop a ' perſon's ſhare in a dividend on account of his on 
private debt, owing to him from that perſon, for he ought 
not to blend (faid lord Hardæricte) his own private affairs 
aich the commiſſion, to which he is only a truſtee. Tr. Att. 
Rep. 91. 

Stat. 5 Geo. 2. c. 30. 33» 


dend, 
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dend, before the commiſſioners can proceed to 
make a ſecond; by lord h Hardwicke. 

Within eighteen months after iſſuing the 
commiſſion, the commiſſioners ſhall make a ſe- 
cond dividend, in caſe the eſtate was not wholly 
divided upon the firit, and ſhall cauſe notice to 
be inſerted in the Gazette, of the time and place 
they intend to meet to make a ſecond dividend, 
and for the creditors who ſhall not before have 

roved their debts, to come and prove the fame ; 
and at ſuch meeting every aſſignee ſhall produce 
upon oath or affirmation his i accompts, and what 
upon the balance ſhall appear to be in his hands, 
mall, by like order of the commiſſioners, be 
forthwith divided, which ſecond dividend ſhall 
be final, unleſs any ſuit ſhall be depending, or 
any part of the eſtate ſtanding out, or unleſs 
ſome future * eſtate of the bankrupt's ſhall after- 
wards come to the afſignees, in which caſe, the 


8 


i 


b Tr. At. Rep. 209. 

i We have obſerved a ſubſequent bill to that ſettled at the 
ſecond ſitting uſually an item in this accompt, but it very ſel- 
dom appears to have been zaxed, without which we apprehend 
the commiſſioners ought not to look upon it as a juſt allow- 
ance, becauſe, to the end that commiſſions of bankrupt ma 
be carried on and proſecuted with as little expence as reaſon- 
ably may be, all bills of fees or diſburſements claimed or de- 
manded by any ſolicitor, clerk or attorney employed under 
any commiſſion of bankrupt, ſhall be ſettled, adjuſted, and 
certified by one of the maſters of Chancery, and /o much a5 
the maſter ſhall certify to be due to ſuch felicitor, &c. and ne 
more, ſhall be paid by the a7gnee under the commiſſion. Stat. 
$ Geo. 2. c. 30. ſ. 46. See Tr. Ah. Rep. 88. 

* It ſeems that the word ©* fiiture”? ſhould be expunged, for 
lord Hardawicke ſaid, if a bankrupt after his diſcharge got 
Future effects, in point of juſtice and conſcience he ought to 
make good the deficiency, though no court of equity would 


do it for the creditor. Tr. Att. Rep. 256. See id. 79. and 
Rat. 5 Geo. 2. c. 30. ſ. 9. 


aſſignees 
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aſlignees mall, as ſoon as may be, convert ſuch 
future eſtate into money, and mall, w thin: two 
months after, by the like order of the commit- 
ſioners, divide the ſame . 


—u— . — —— _ On — — EF, 


CHAP. IX. 


The bankrupt's allowance, and herein of the 
* | 


LL bankrupts * who ſurrender and conform, 

ſhall be allowed five per cent. out of the 
neat produce of their eſtates, in cafe the ſame, 
after ſuch allowance made, be ſufnñicient to pay ten 
ſhillings in the pound; ſo gx the faid five per 
rent. do not exceed 2001. And if fuch neat 
produce, after the allotuance, be ſufficient to pay 
twelve ſhillings and fix pence in the pound, then 
ſuch bankrupts are to be allowed ſeven pounds 
ren ſhillings per cent. ſo as ſuch allowance does 
not exceed 250 J. And in cale the neat produce, 
over and above ſuch allowance, pay fifteen ſhillings 
in the pound, then ſuch bankrupts ſhall be al- 
lowed ten per cent. ſo as the fame do not exceed 
300 J. It n the neat produce of the bankrupt's 
eftate ſhall not amount to ten ſhulings in the 
pound, he ſhall be allowed ſo much as the af- 
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ſignees and commiſſioners ſhall think fit, note 
exceeding three pounds per centuim. 

Lord Hardwicke was of opinion, on the con- 
ſtruction of this clauſe of the act of parliament, 

that though the bankrupt did ſurrender and con- 
form, yet that he was not intitled to the allow- 
ance given to bankrupts, unleſs he had obtained 
his certificate; for if the creditors ſhould con- 
ſent to giving it him before, it would be of no 
ſervice, as they might take it from him again the 
next moment, far it would be liable in his hands 
to ſatisſy any creditors, till he was entirely cleared 
by the certificate; and he* further ſaid, that till 
after a final dividend, it could not be ſeen whe- 
ther the bankrupt would be entitled to any al- 
lowance at all, for the act of parliament directed 
that the neat produce of his eſtate ſhould be 
ſufficient to pay the creditors of the bankrupt, 
who had proved their debts under the commiſ- 
ſion, the ſum of ten ſhillings in the pound, over 
and above ſuch allowance. 

Lord 4 Hardwicke ordered an aſſignee of a 
bankrupt's eſtate out of the effects in his hands 
to pay his adminiſtrator the allowance under the 
act of parliament, at the rate of 5 J. per cent. 
upon the money got in from the bankrupr's 
eſtate, not exceeding the ſum of 2001. the bank- 
rupt in his life-time having made a neat dividend 
of ten ſhillings in the pound. 


8 . — 
* * 'S 


9 As this clauſe of the ſtatute has not the words © over and 
& above ſuch allowance,” and as it does not limit the al- 
lowance to any particular ſum, it ſeems that a bankrupt win 
pays only 95. 9d. in the pound may be entitled to a larger 
allowance than one who pays even 15 s. in the pound; for the 
latter cannot receive more than 200 J. whereas the former 
may near 500 /. 

P Tr. Atk. Rep. 208. | 

1 Tr. Al. Rep, geg. pl. 114, 208, 212. 3 Tr. 4. Rep. 
814. pl. 303. 


The 
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The commiſſioners ſhall, upon lawful reque 
to them made by the bankrupt, not only make 
a true declaration to him of the employing and 
beſtowing his lands, tenements, hereditaments, 
offices, fees, goods, wares, money, chattels, and 
debts paid and ſatisfied to his creditors ; but alſo 
make payment of the overplus of the ſame, 
if any ſuch ſhall be, to the ſaid bankrupt, his 
executors, adminiſtrators, or alligns; and the 
bankrupt, after full ſatisfaction of his creditors, 
ſhall have full power and authority to recover 


and receive the refidue and remainder of the 
debts t to him owing. 


© Stat. 13 BY. e. 7. f. 4. 


Lord Hardvicke ſaid, that the ſurplus to be paid over to 
the bankrupt was only the ſurplus after payment of the whole 
debts ; for it would be vain to pay any other ſurplus, when 
it might be recovered from him again by the creditors. Tr. 
Ath. Rep. 78. In caſe of a ſurplus left after payment of every 
debt, intereſt ſhall again revive, and be chargeable on the 
bankrupt or his repreſentative. 2 Black. Com. 488. Tr. At. 
Rep. 244. pl 

© Stat. 1 Fac. c. 18. f. 15. lord Hardvicke directed, that 
a bankrupt who had paid 145. and 67. in the pound, who 
had his certificate, and a releaſe from his creditors of all fur- 
ther demands, ſhall ſtand in the place of the aſſignees to get 
in the remainder of the debts, on giving a proper indemnity 
to the aſſignees, that they might not be called to an account 
for ſuch money ſo received. Tr. Ath. Rep. 145. pl. 84. 
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APPENDIX 
PRECEDENTS. 


NTENDING to obſerve the ſame method 
in this practical part, as in the theory, we will 
lay before the ſolicitor approved precedents of 


1. Trading. 
2. Acts of Bankruptcy, 
3- Debts of the petitioning creditor. 


But previous to this, we beg leave juſt to ob- 
ſerve, that if a perſon has any reaſon to ſuſpect that 
a commiſſion of bankrupt will be taken out againſt 

him, he may enter a caveat in the ſecretary's of- 
fice, in order to prevent the ſame iſſuing ; but 
lord Hardwicke * declared his diſapprobation of 
caveats, becauſe they gave an opportunity to 
perſons, againſt whum commiſſions were to be 
taken out, to make away with their effects. 


„„ 


— 


— 


* Tr. Att. Rep. 72, 73. 


T 3 That 
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That lord chancellor Ap/ey hath , declared a 
docquet © being ſtruck, and no commiſſion iſſued 
thereon, ſhall in no caſe prevent the iſſuing of a 
commiſſion, on the petition of any other creditor, 
ſo as ſuch ſecond application be not made in 
leſs than four days after ſuch docquet ſtruck, ex- 
cluſtve of the day of ſtriking the ſame, any for- 
mer * practice to the contrary notwithſtanding. 

That a commiſſion may iſſue to find the party 
bankrupt, and to make a proviſional aſſignment, 
with reſtrictions not to iſſue warrant of ſeizure 
againſt effects, nor to ſummon bankrupt to ſur- 


render, till trial at law had, and further e dt. 
rections. 


1. f Trading. 


All witneſſes muſt ſign and ſwear to the truth 
of their depofitions or proofs of trading. See 
239. 

8 Banker. 


At Serle's k colfee-tigule, Lincolu's-Inn, in the 
county of Middleſex. — June 1780. 


ah _— 


d By order of 14 Feb. 1774. | 

© Which is done by a creditor of the intended bankrupt, 
his making the uſual affidavit of his debt, and executing the 
common bond to the great ſeal. 

* Which was, that the creditor, who had ſtruck the docket 
was not obliged to proceed any further, unleſs another credi- 
tor applied for a commiſſion; in which caſe, the creditor's ſo- 
licitor, who had ſtruck the docket, received notice, that unleſs 
he fealed his commiſſion forthwith, the commiſſion would 
iſſue on the ſecond creditor's application. ; 

6 Com. Dig. 68. See Tr. Att. Rep. 52. 

1 See fol. 2. 1 X 2 

„„ - Dh 

The place where the commiſſioners meet to open the com- 
miſſion ; this meeting may be wherever the parties concerned 


think proper. 
# : 2. A. 
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Sylveſter Douglas." Z. A. of, &c. being ſworn 
© and examined the day and 
© year, and at the place above- 
mentioned, before the major 

part of the commiſſioners named and autho- 

rized in and by a commiſſion of bankrupt 
awarded and iſſued, and now in proſecution 
againſt Francis Gibbons, of, &c. upon his oath 
| © ſaith, that he hath known the 

Jaac Bargrave. © ſaid Francis Gibbons for the 
© ſpace of twelve months now 

laſt paſt, during k which time the ſaid Francis 

Cibbons did uſe and exerciſe the trade and buſi- 

neſs of a banker, and as ſuch was intruſted 

with the money, goods, and effects belonging 
to other perſons!, and merchandized there- 
with ; and ſought and endeavoured to get his 
| living thereby, as others of the 
1://icem Munn, © ſame trade and buſineſs uſually 

* Z. A. 


: 0 


A 


LI 


Lay 


Pawnbroker w. 


At, Se. 


Srivefter Douglas. F. X. of, Sc. being ſworn 
© and Examined the day and 


— 


If the examinant happens to be a quaker, this depoſition 
muſt run thus; 2. A. of Sc. being one of the people 
called quakers, being affirmed and examined on the day 
and year, and at the place abovementioned, upon his ſolemn 
„ affirmation ſaith, c.“ [then it goes en as above. 

* It is not neceſſary that the party ſhould have traded for 
any particular length of time. 

1 < And did draw and re-draw bills of exchange, and diſ- 


counted promiſory notes, bills of exchange, &c.” may be 
added, if the fact will ſupport it. 


See fol. , 12 


14 « year, 


276 Depeſitlons of Trading. 


year, and at the place abovementioned, before 
the major part of the commiſſioners named and 
authorized in and by a commiſſion of bankrupt 
awarded and iſſued, and now in proſecution 
againſt Francis Gibbons of, Sc. upon his oath 
ſaith, that the ſaid Frarcis Gibbons (or the ſaid 
© bankrupt) did exerciie and 
Jaac Bargrave. carry on the trade and buſineſs 
© of a pawnbroker, and as ſuch 
received goods and effects by way of pawn or 
© pledge, and Tent monies thereon, and hath ſo 
* 
c 


4 


* 


done, to this examinant's knowledge, for the 
ſpace of two years and upwards now laft paſt, 
and did feek and endeayour to get his liveli- 
hood thereby, in the ſame manner, as others of 


that trade and buſineſs uſually 
William Munn. do.“ * 


* 


* 


Aſerchant v. 


Syloefter D:uglas., © V. S. of, Sc. being ſworn 
© and examined the day and 
year, and at the place abovementioned, before, 
Sc. von his oath ſaith, that he hath known 
Francis Cid deus, of, Sc. againſt whom the 
commiſſion of bankrupt now in Proſecution, 18 
awarded and iſſued, for theſe three years laſt 
; paſt, during which time he 
Tſzac Bargrave. did ule and exercife the buſi- 
© neſs of a merchant, and did 

s rad from this kingdom of Ezgland, to New 
England beyond the ſeas, and did buy 3 
: FI Britiſh linen, and other things in ex- 


& W ⅛Z?GWSmwq , e 


* 


* 


See fal. 3 . 
. : 
change 
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change for ſuch cloths and other things, and 
did ſeek and endeayour to get his living there 


© by, as other merchants uſually 
Nilliam Munn. do. W. &. 


Or thus, 


Sylveſter Douglas. © During which time he car- 
ried on the trade of a merchant 
at his houſe ſituate, &c. by 
adac Bargrave. © exporting and importing divers 
and ſundry kind of wares, 


© goods and merchandizes, and 
Iilliam Munn. © tought, Sc.“ 


* 


* 


La 


Exchange * Broker. 
At, Sc. 
Slve er Douglas. M. O. of, &c. [as before to] 


© during which time he carried 


: © on and exerciſed the trade and 
© buſineſs of a broker in buying 
© and ſelling ? ſtock by commiſ- 

liaac Bargrave. ſion, and procuring inſurances 


on ſhips and cargoes for lucre 
and gain, and ſought and en- 
deavoured to get his livelihood 
thereby, as others of the ſame 


© trade and buſineſs are uſed to 
William Minn. do.“ AM. 0. 


0 Ses fol. 8. 
Or ſat other buſineſs as they generally tranſact. 
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7 Factor. 
At, Oc. 


Sylveſter Douglas. © C. D. of, &c. [as before to| 
- © during which time he uſed 
© and exerciſed the trade of a 

| factor by buying and ſelling 

Jaac Bargrave. © goods by commiſſion, and 
5 © ſought, and endeavoured to 
© get his living thereby, as 

© others of the ſame trade uſually 

William Munn. © do.” C. D. 


n r Fcrivener. 


At, Se. 


. Sylveſter Douglas. A. T. of, Sc. [as before to] 
during which time he carried 

on the trade or profeſſion of a 

© ſcrivener, and as ſuch received 

© other men's monies and eſtates 

Jſaac Borgrave. into his truſt and cuſtody, and 
| made merchandize thereof, and 
© ſought and endeavoured to get 

his living thereby, in the ſame 
© manner as others of that pro- 

William Munn. feſſion are uſed to do.“ A. T. 


c 


Hofer. 
At, &c. 
Sylveſter Douglas. © ©. S. of, c. [as before to] 


© during which time he exerciſed 


„ 


— —„- 


See fol. 5, 12. r See fol. 13. 
© the 
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c 


Jaac Bargrave, 


William Munn. 


Sylveſter Douglas. 


l/aac Bargrave. 


%% T 


William Munn. - 


Sylveſter Douglas. 
c 
c 
E 
c 

Jaac Bargrave.. © 
c 
c 


the trade or buſineſs of an ho- 
ſier in buying and felling 
ſtockings and gloves, and 
ſought and endeavoured to get 
his living thereby as others of 
the ſame trade are uſed to do.” 


9. §. 


 Shcemaker 5, 


At Sc. 


N. O. of, Sc. {as before to] 
during which time he uſed, 
exerciſed, and carried on the 
trade and buſineſs of a ſhoe- 
maker, by buying of leather 
and working up and convert- 
ing the ſame into ſhoes, boots, 
and ſplatterdaſhes, and ſelling 
the ſame, when ſo worked up 
and converted as aforeſaid, 
and ſought, &c. [as above.] 

N. O. 

Taylor *. 


At, &c. 


D. C. of, &c. | as before to] 
during which time he uſed 
the trade of a taylor in buying 
cloth, filk, linen, buckram, 
and other materials, and 
making them up into cloaths, 
and ſelling the ſame when ſo 
made up, and ſought, and en- 


—_— 


_— 


* See fol. 6, 15. 


© deavoured 
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< deavoured to get his living 

Nilliam Munn. © thereby, as others in that trade 
are wont to do. 

. 


0 


Dealer and Chapman. 
If the ſolicitor ſhould happen to find it diffi- 


cult to particularize the trade of the party; he 
may denominate him a © Dealer and Chapman,” 
for this general deſcription, it is ſaid, will 1n- 
clude all traders, a Chapman” being one who 
buys and ſeils oxy thing. 

Theſe depoſitions, we preſume, will be ſuffi- 
cient for the practiſing ſolicitor to frame the 
deſcription of any other trade whatever. 


2. Acts of Bankruptcy. 


. 


All depoſitions of acts of bankruptcy muſt be 
ſigned and ſworn to be true, by.the witneſſes pro- 
duccd to prove them. 


Keeping © Houſe. 
At;. SEC. 


Sylveſter Douglas. O. N. of, &c. one of the 

« ſervants of Francis Gibbons of, 
5 Kc. the perſon againſt whom the eommiſſion 
* of bankrupt now in proſecution, is awarded: 
and iſſued, being ſworn and examined on the 
© day and year, and at the place abovementioned, 
© beiore the major part of the commiſſioners, in 
© and by the ſaid commiſſion named and autho- 


— 
ub 


a 1 MVSEVM 
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rized, 
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« rized, upon his oath faith, that on Saturday 
morning laſt, the faid Francis Gibbons gave 
* orders to this examinant to deny his being at 
© home, in caſe any of his creditors ſhould come 
to his houſe to enquire for him; and that 
after this examinant had received ſuch direc- 
© tions from his faid maſter, one Mr. T. about 
© eleven of the clock of the ſame 
Vaac Bargrave, morning, came to his maſter's 
© houſe and enquired of this 
examinant for the ſaid Francis Gibbons, and 
told this examinant that he came for money 
due from the ſaid Francis Gibbons, to him the 
ſaid T. but this examinant denied his bein 
at home, and refuſed to let the ſaid Mr. J. ſee 
the ſaid Francis Gibbons, (who was then above 
ſtairs in his chamber, as this examinant be- 
lieves) purſuant to the order and direction by 
him this examinant received from the ſaid 
Francis Gibbons, this examinant at the ſame 
time Knowing that the ſaid 
William Munn. © Mr. T. was a » creditor of the 
| « ſaid Francis Gibbons.” 


c 
c 
c 
5 
« 
c 
c 
c 
c 
c 


O. N. 
Tating Sanctuary. 


At, &c. 


Sytoeſter Douglas. T. V. of, &c. being ſworn 
and examined on the day and 

year, and at the place abovementioned, before, 

© &c. upon his oath faith, that Francis Gibbons, 
the perſon againſt whom the commiſſion of 


1 —— 
- 


u See fol. 44. 
dee fol. 7 
bank - 
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bankrupt now in proſecution is awarded and 
iſſued, did within the ſpace of three months 
now laſt paſt take an apartment or lodgings in 
© Scotland-7erd in the city and liberty of ef - 
minſter, for the purpoſe of ſcreening himielt 
© from his creditors, as this 
Jaac Bargrave. examinant verily believes, be- 
© cauſe the ſaid Francis Gibbons 
declared to this examinant, that the reaſon of 
his taking the ſaid apartment or lodgings in 
Scotland-Yard was, for fear of his being arreſt- 
ed by his creditors, ſome or one of them for 
debt, and at the ſame time informed this exa- 
minant that the ſaid apartment or lodgings 
| © were privileged, they being 

William Muna. in the verge of the court.“ 
Ei. 


Pas Te gm og Ty 


Departing from his Dwelling ? Houſe. 


At, &c. 


Hlveſter Douglas: A. B. of, &c. [as in the laſt 
to, © d1d” ] hath departed from 
and left his dwelling-houſe | or 
his lodgings inthis examinant's 
houſe, and uſual place of ha- 
© bitation] for ſeveral days now 
* laſt paſt, and from the diſ- 
Taac Bargrave. © courſe which this examinant 
© hath had with the ſaid Francis 
Gibbons, and as this examin- 
© ant verily -believes, he doth 
© ſecrete himſelf from his cre- 
{ ditors, for fear of being ar- 


GG w 


* 


y See fol. 52. 
arreſtec x 


1 
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© reſted by them or ſome or one 


Villiem Munn. of them for debt.” 
#8. 
Or thus, 
At, &c. ' 


Sylveſter Douglas. *© I. G. of, &c. being ſworn 


© and examined the day and 
year, and at the place abovementioned, be- 
fore the major part of the commiſſioners named 
and authorized, in and by a commiſſion of 
bankrupt awarded and iſſued, and now in pro- 
ſecution againſt Francis Gibbons of, &c. upon 
his oath ſaith, that the ſaid Francis Gibbons, 
through misfortunes in trade, being rendered 
incapable to pay all his creditors their full and 


juſt demands, did ſend this examinant up to 


London, to endeavour to compromiſe his affairs 


with his creditors, and accordingly this examin- - 


ant did come up to London, on or about the 
day of laſt paſt, and met the 

ſaid Francis Gibbons N Edmonton, at which time 
the {aid Francis Gibbotty declared to this examin- 
ant, that he was unwhlling and afraid to meet 
his creditors; and that on or about the ſame 
time, he gave him this examinant a letter of 
attorney to make an end of his affairs, if the 
creditors would conſent thereto ; and alſo de- 
clared to this examinant, that it his ſaid credi- 
tors would not comply with ſuch terms as this 
examinant ſhould propoſe to them, that then he, 
this examinant, ſhould act and tranſact his af- 
fairs for the beſt of his intereſt; 


Iſaac Bargrave. © and this examinant further 


c 


© faith, that the ſaid Francis Gib- 
Zeus hath ſeveral times declared to this examin- 


4 Yu 


»» W > a mq ͤ «„ 39 
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on 
+ 
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ant, that in caſe any ſtatute of bankrupr 
ſhould be taken out againſt him, that he would 
not appear thereto; and when this examinant 
ſaw him laft, which this examinaat believes to 
be on or about the day of laſt paſt, 
the ſaid Francis Gibbons declared to this exa- 
minant, that in caſe his, creditors would not 
comply with the propofals he had power to 
make them, that they ſhould_ not hear from 
him till next, and believes that no- 
body, either in Lendon, or, &c. knows where 
he is gone, and this examinant further ſaith, 
that he hath peruſed the three paper writings, 
produced to this examinant, marked reſpec- 
tively A. B. C. hereunto annexed, and ſaith, 
that he, this examinant, well knows his bro- 
ther's hand-writing, and that the names and 
letters Francis Gibbons to the ſaid three paper 
writings, reſpectively ſubſcribed, are of the 

© proper hand-writing of the 


William Munn. . * ſaid Francis Gibbons, the per- 


© ſon againſt whom the com- 
miſſion is awarded. 
V. 6. 
Making a fraudulent * Grant. 


At, &c. 


Syivefter Deuglas. *© P. R. of, &c. being ſworn 


and examined on the day and 


© year, and at the place abovementioned, before, 


c 
c 
8 


&c. upon his oath ſaith, that he was preſent 
and did ſee Francis Gibbons of, &c. the perſon 


againſt whom the commiſſion of - bankrupt, 


See fol. 55. 
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© now in proſecution, is awarded and iſſued, duly 
* ſign, ſeal, and as his act and deed deliver, a 
© certain indenture [| here ſet forth a ſhort recital of 
© the material parts of it] and this examinant 
further ſaith, that the name Francis Gibbons 
* ſubſcribed | or Mark ſet] againſt 
Tſaac Bargrave. © the ſeal of the ſaid indenture, 
* (now produced by him this 
< examinant, at the time of this his examina- 
tion, and exhibited to the major part of the 
* commillieners in and by the ſaid commiſſion 
named and authorized) is the proper hand- 
« writing of [or made by] the ſaid Francis Gib- 
bons, and this examinant further faith,* that 
© the name of this examinant, ſubſcribed to the 
* faid indenture as a witneſs to 
© the execution thereof, is of 
IWilliam Munn. this examinant's own proper 
© hand-writing.” 


PK 
OZtaining an illegal“ protection. 
Ar, &c. 


Olveſter Douglas. © S. M. of, &c. being ſworn 

© and examined the day and 
year, and at the place abovementioned, before 
the major part of the commiſſioners named 
* and authorized in and by the commiſſion of 


3 ————. 


— 
— — 


— 


2 The form of the exhibit is thus: 
At, &c. 
Exhibited to us this day of Jure 1780, in a com- 
1efion of bankrupt againſt Francis Gibbons. 
| Sylveſter Douglas. 
Lhaac Bargrave. 
William Munn. 
> See fol. 62. | 


U © bank- 
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* bankrupt, awarded and iſſued, and now in pro- 
* ſecution againſt Francis Gibbons of, &c. upon 
his oath ſaith, that the ſaid Francis Gibbons ts 
protected by 5 ambaſſador 
to he this examinant 
having ſeen the ſaid protection under the hand 
and ſeal of the ſaid ambaſſador, in the poſſeſſion 
of the ſaid Francis Gibbons. And this examin- 
ant further ſaith, that he verily believes that 
the ſaid Francis Gibbons procured the ſaid pro- 
tection for the purpoſe of ſcreening himſelf from 
his creditors, and to prevent his being arreſted 
| © by them for debt, becauſe he 

{ſacs Bargrave. this examinant on or about the 
| * fifth day of March now laſt 

© paſt, was preſent and in company with the ſaid 
Francis Gibbons and William © i hitaker, (whom 
© this examinant was credibly informed is one 
of the officers belonging to the ſheriff of Mi- 

dlzfex, which information this examinant verily 

believes to be true) who told the ſaid Francis 
Gibbons that he had a warrant to arreſt him the 

ſaid Francis Gibbons at the ſuit of James Taylor, 

for 5007. debt, whereupon the ſaid Francis 

Gibbons produced his ſaid protection to the ſaid 

William I pitater, and claimed privilege by 

virtue thereof, and bade the ſaid Villiam Mil- 

eker to arreſt him at his peril, which the ſaid 

William I bitater declined to do, on account 


— * 


A A „ 


A 


. 


. 8 


eilt may be prudent, and indeed perhaps thought abſo- 

lutely neceſſary, that the officer ſhould join in this depoſition 

in order to corroborate the circumſtances relating to the arreſt, 

as it ſeems not to be the belt evidence that the nature of the 

cate will admit of, for what a third perſon ſaid is no evidence, 

where that third perſon himſelf may be had. See Theo. Evid. 
110, 111. Gilb. Evid. 152. Tri. per Pai: 422. 


« of 
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© of the ſaid protection, as this 
William Munn. © examinant believes, for the 
| © reaſons aforeſaid.” h 


S, M. 
Ting in * priſon two months, 
At, &c. 


Sylveſter Douglas. W. W. of, &c. officer to 
© the ſheriff of Middlgſex, being 
| © ſworn and examined the day, 
&c. before the major part of the commiſſioners 
named and authorized in and by a commiſſion 
© of bankrupt awarded and iſſued, and now in 
* proſecution againſt Francis Gibbons of, &c. 
on the day and year, and at the place above- 
g ments upon his oath ſaith, that on the 
: day of laſt, he 
this examinant arreſted the ſaid Francis Gibbons 
by virtue of [name the writ] and detained him 
iin his cuſtody until the 
i/aac Bargrave. day of next 
© following, when he, this exa- 
minant, in obedience to his majeſty's writ of 
© babeas corpus cum cauſa directed to the ſheriff 
* of Middleſex, did conduct the body of the ſaid 
© Francis Gibbons before Sir Edward Clive, knt. 
© one of the king's juſtices of the Bench, at his 
houſe in Great Ormond-ſtzeet, in the ſaid county 
of Middleſex, according to the command of 
© the faid writ, which ſaid juſtice did then and 
there receive from him, this examinant, the 
© body of the ſaid Francis Gizbcns, and did com- 
© mit him to the cuſtody of the 
William Muin. © warden of the Fleet.” 


* 


V. . 


— —e—ũ—Hiv 


« Sec fol. 63. 
U 2 At, 
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Ar, &c. 
Sytvefter Denglas. © D. H. of, &c. gentleman, 


© whoexecutes the office of clerk 
© of the papers of © the Fleet priſon for Je 
* Eyles, Eſq; warden of the faid priſon, being 
worn and examined the day, vear, and at the 
lace abovementioned, before, &c. upon his 
© oath ſaith, that Francis Gibbons, the perſon (as 
this deponent 1s informed and believes) againit 
whom the commiſſion of bankrupt now in pro- 
ſecution is awarded and iſſued, was, on the 
day of laſt, committed to his 
majeſty's priſon of the Fleet, by the honourable 
© Sir Edward Clive, knt. one of the juſtices of 
© his majeſty's court of Commen Pleas at Weſtinin- 
fter, upon a writ of haveas corpus cum cauſa, 
* directed to the ſheriff of Mzrddleſex, who certified 
and returned. to the ſaid writ, that the ſaid 
Francis Gibbons, in the ſaid writ named, was, 
© on the day of in the year 
of his preſent majeſty's reign, taken and de- 
© tained by him the ſaid ſheriff, by virtue of a 
© writ of [ name the writ] to an- 
Jaac Bargrave. ſwer | name the plaintiff in writ | 
of a plea of treſpaſs upon the 
caſe to the damage of the ſaid [the plaintif} of 
12004. which ſaid Francis Gibbons ſo taken and 
detained as aforeſaid, is, as this examinant 1s 
informed and believes, the ſame perſon againft 
© whom the aforeſaid commiſſion is awarded: and 
© this examinant farther faith, that the ſaid Fran- 
* cis Gibbons hath, ever fince the day of his ſaid 


i 
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* 


1 


Or the King's Bench Pe, en, for Benjamin Thomds, Eſq; 
marſhal of the ſaid priſon. 


coins 
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commitment to the priſon of the Fleet aforeſaid, 
remained and continued a prifoner therein, at 
the ſuit of the ſaid [the plaintiff ] and now is a 

* prifoner there, charged in 
I'illiam Mun. © manner as aforeſaid.” 


D. H. 


We believe modern commiſſioners admit the 
certificate of the clerk of the papers, accompanied 
with a depoſition of ſeeing it ſigned by him, ſuf- 
ficient proof of the arreſt and imprifonme nt, and 
do not require the officer's evidence at all; as we 

cannot think that the modern practice is by any 
means ſatisfactory, for the reaſons given in fol. 

286. n. we dechne making tuch certificate and 
depoſition precedents. 


Member of 5 parliament. 
At, &c. 


Sylveſter Douglas. * Gyles Simſon of the city of 
ſ London, merchant, and 7e 
Cox of Lincoln's-Inn, in the counry of Middleſex, 
gentleman, being ſeverally ſworn and examined, 
the day and year, and at the place abovemen- 
tioned, before the major part of the commiſ- 
fioners named and authorized in and by a com- 
miſſion of bankrupt awarded and iſſued, and 
now in proſecution againſt Francis Gibbons of, 
&c. upon their reſpective oaths ſay ; and firſt 
this examinant Gyles Simſon for himſelf faith, 
that on or about the day of 
now laſt paſt, he this examinant, by virtue of 
an act of parliament made and paſſed in the 


— 


f See fol. 71. 
WU 2 © fourth 
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fourth year of the reign of his preſent majeſty 
king George the Third, intitled, An Act for 
preventing inconveniencies ariling in caſes of 
merchants, and ſuch other perſons as are within 
the de{criptian of the ſtatutes relating to bank- 
rupts, being intitled to the privilege of parlia- 
ment, and becoming inſolvent,“ did make an 
affidavit in his majeſty's court of King's Bench 
at Weſtminſter, that the {aid Francis Gibbons was 
* juſtly indebted unto him, the 
Jaac Bargrave, * examinant, in the fum of five 
bundred pounds, and that the 
© ſaid Francis Gibbons was, as this examinant 
< verily believed, a trader within the deſcription 
of the ſtatutes relating to bankrupts. And this 
c 
c 


c 
F 
c 
c 
c 
0 
c 
c 
c 


examinant further ſaith, that the ſaid Francis 
Gibbons hath not paid, ſecuted, or compounded 
the ſaid debt, or entered into any bond to pay 
© ſuch ſum as ſhould be recovered in the action, 
in purſuance of and according to the direc- 
tions of the ſaid act of parliament, to the 
© knowledge or belief of this examinant. And 
this examinant John Cox for himſelf faith, that 
© he did on the ſaid day of file of 
* record in the ſaid court of King s Bench the ſaid 
afidavit ſo ſworn by the ſaid other examinant 
Gyles Simſon as aforeſaid. And that he did on 
the day of ſue out of the 
ſame count of King s Bench a ſammons againit 
the ſaid Francis Gibbons, and on the next day, 
being the day of , now laſt paſt, 
| © ſerved him the ſaid Francis 
William Miun. Gibbons perionally with a copy 


thereof. Gyles Simſen. 


VVV 


In our fearch after precedents pf acts of bank- 
ruptcy, we met with the following extraordinary 
one, viz, © Depoſition of an att of bankruptcy, 
as 
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as concerted by the bankrupt himſelf.” Such a 
bankruptcy as this would (as my lord « Hard- 
wicke well expreſſed it) be turning the edge of 
the law againſt creditors in favour of bankrupts, 
which was not (continued his lordſhip) to be 
ſuffered in a commercial country, 

The above forms may be thought ſufficient to 
enable the ſolicitor to draw a proper depoſition, 
on any other act of bankruptcy ; who is deſired 
to obſerve, that though we have all along made 
the trading and act of bankruptcy diſtinct depo- 
ſitions, yet they may be, and indeed generally 
are, in the know ledge of one and the ſame perſon. 


3- Debts of the petitioning creditor, 
Affidavit * of one petitioning creditor's debt. 


© Charles Jones of High Holborn, in the county 
of Middleſex, mercer, raaketh oath and faith, 
that Francis Gibbons, of the city of London, 
merchant, is indebted to this deponent ” in the 
ſum of 100 J. and upwards, and that the ſaid 
Francis Gibbons 1s become bankrupt within ſome 
or one of the ſtatutes made and now in force 
concerning bankrupts, as this deponent is in- 
formed and believes *.” 


Charles Jones. Sworn, Sc. 


— — 


* 


wv Tr. Att. Rep. 87. 


x All affidavits are to he ingroſſed on a treble ſix- penny 
ſtamped ſheet of paper. Stat. 5 Will. oy Mar. - 21. f. 3. 
9 10 Vill. z. c, 25. f. 2. . 35. 

Y If in partner{1p ; and to Thomas F onde, Se Tuba, Fee 
this deponent's partners in trade. 

* If for a country commiſſion ; you add, And this depo- 
«© nent further ſaith, that the commiſſion, when obtained, 
* will be executed at [ſome country place] aforeſaid, or 

U 


4 % within 
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Apidevit of ſeveral * petitioning creditors. 


RA r vf, tic. EF. ol, Oc. 
G. H. of, Sc. feverally make oath and ſay, 
and firſt this deponent A. B. for himſelf ſaith, 
© that Francis Gibbons, of, Sc. is juſtly indebted 
© unto him this deponent in the ſum of thirty 
. — And this deponent C. D. for himſelf 
© faith, that, d Sc. [as before] and all theſe de- 
* ponents ſay, that they verily believe that the 
* faid Francis Gibbons is become bankrupt within 
© the true intent and meaning of ſome or one of 
© the ſtatutes made and now in force concern- 
ing bankrupt.” A. Be. E. F. 

All e ſworn, Sc. . 


The affirmation of a quaker. 


I} 

© Thomas Farr, of, Sc. being one of the peo- 
ple called © quakers, upon his folemn affirma- 
tion faith, Sc.“ [as in an affidavit, only that 
inſtead of the word © deponent” the word © af- 
#rmant” is made ule of. * 


_—” 


— 


«« within ten miles of the ſame, and not within forty miles of 
« London. And the names of the commiſſioners are to be 
inſerted at the bottom. 

The debt of tre petitioning creditors mult be 150 J. or 
three or mpre 200 ' 

b Theſe petitioning creditors debts wink amount all 3 
to 200 J. 

© Sir Jeſeph Fekyll, maſter of ie rolls, adjudged an anſwer 
of tee defendants irregular, and ſuppreſſed it, becauſe the 
rat was under- written /vern enly, not beth froorn. Maſcley 
238. pl. 130. 

4 A quaker's affirmation was rejected, becauſe the words 


«« being one of the people called quakers,”” was omitted. 0 
1 
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If the petitioning creditor refides altogether in 
the country, he muſt make an affidavit before a 
maſter extraordinary there, to be filed in the ſe- 
cretary of bankrupt's office in Londen, and ex- 
hibited © to the commiſſioners at their firſt meet- 
ing. 

The affidavit of petitioning creditor's debt be- 
ing drawn, engroſſed on a treble * ſix-penny 
ſtamped ſheet of paper, and ſworn before a maiter 
in Chancery, either at the public office s in fy- 
mond's Ian, Chancery Lane, or at his own houſe; 
he muſt enter into a bond to the great feal, in 
the penalty of h 200 1. conditioned to ſubſtantiate 
his debt, and to prove the party bankrupt ; this 
bond is uſually filled up and executed at the 
ſecretary of bankrupt's * office, which is now 
No. 14, Clement's Inn; but notwithſtanding this 
uſage, we apprehend that the right of preparing 
this bond is in the clerk to the commiſſion. 


e For the form of the exhibit, ſee fol. 283. n. 

f By ſtat. 5 Wil. & Mar. c. 21. ſ. 3. 9 & 10 V. z. c. 25. 
ſ, 28. 32 Gov. . © $5. 4 4 

s The hours of attendance are from 1 1 o'clock in the morn- 
ing to one in the afternoon, and from de in the afternoon to 
eight in the evening, all the year, except in Trinity vacation, 
when attendance is given only on Mondays, Wedne/days, and 
Fridays, from 11 in the morning tilt cne in the atternoon. 

h It has been determined, that a bankrupt may bring a 
ſpecial action upon his caſe, and recover beyond this penalty, 
2 Bur. Rep. B. R. 1418. Will. Rep. C. B. 145. 6 Com. 
Dig. 68. See Styl. Rep. 3. 

i The hours of attendance are from nine o'clock in ths 
morning to one in the afternoon, and from four o'clock in 
tie afternoon to eight in the evening, both in term time and 

vacation. ; . 
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Type creditor's k bond to the 85 eat cal, on petitioning 
for @ commiſſion of bankrupt. 


* Know all men by theſe preſents, that I Charles 
Jenes, of, &c. am held and firmly bound 
to Edu arid lord Thurls2, baron of A- 
Feld, in the county of Syffelt, lord high 
chancellot of Great Britain, in 2001. of 
good and lawful money of the ſaid king- 
dom, to be paid to the ſaid lord chan- 
cellor, or his certain attorney, his execu- 
tors, adminiſtrators or ailigns; which 
payment well and truly to be made, I 
bind myſelf, my heirs, executors and ad- 
miniſtrators, firmly by theſe preſents, 
ſealed with my ſeal, dated the 
day of in the 20h year 
of the reign of our ſovereign lord George 
the bird, by the grace of God, of Great 
Britain, France, and Ireland, king, defen- 


der of the faith, Sc. and in the year of 
our Lord 1780,” 


„ A 


„ . I. 


The condition of this obligation is ſuch, 
that if the above bounden Charles Jones ſhall 
prove, as well before the major part of the 
commiſſioners to be appointed in a commiſ- 
© fion of bankrupt, againſt Francis Gibbens, of, 
© Ec. as upon a trial at law, in caſe the due 
iſſuing forth of the ſaid commiſſion ſhall be 
* conteſted and tried, that the ſaid Francis Git- 


m2 A 


-. 


—— 


— — 


& Which muſt be engroſſed on a five ſhilling ſtamped 
freet of paper. By ſtat, 5 T.. CM. c. 21. f. 3. 9 U 10 ,. 
* . 75 ſ. . is fx. fat. 2. c. 9. l. 21. 30 . 
c. 19. 1. 8 Se. 3. c. 34. | Ex. % © $0 £17. 


© S 


C2 
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ons ſtands juſtly indebted to the above boun- 
* den Charles Jones in the ſum of 100 J. and is 
become bankrupt within the meaning of ſome 
© or one of the ſtatutes concerning bankrupts, 
© and if the above bounden Charles Jones ſhall 
© cauſe the commiſſion to be executed according 
to the directions of an act of parliament paſſed 
in the b year of his late majeſty's reign, in- 
© tituled, © An act to prevent the committing of 
© frauds by bankrupts 1; then this obligation 
to be void, or elſe to be and remain in full 
force and virtue,” © Charles Jones, (L. S.“) 


„ 


"7 


Sealed and delivered (being 
« firſt duly ſtamp'd) in the 
* preſence of 

Samuel Garth, 

William Luther, | of the bankrupt office. 

If the petitioning creditor's “ debt ſhall not be 
really due, or if, after the commiſſion taken out, 
it cannot be proved, that the party was bankrupr 
at the time of iſſuing the commiſſion ; but on 
the contrary it ſhall appear, that the commiſ- 
ſion was taken out fraudulently and maliciouſly, 
then the great ſeal ſhall, on the petition of the 
bankrupt, examine into the fame, and order ſa- 
tisfaction to be made him, for the damages by 
him ſuſtained; and, - for the better recovery 
thereof, may, in caſe there be occaſion, aſſign 
ſuch bond to the bankrupt, who may ſue for the 
ſame in his own name, 


I If a country commiſſion, ** at [the place where the com 
« miſſion is to be executed in the country] above-mentioned, 
or within ten miles of the fame, and not within forty miles 
of the city of Lenden, mult be added here. 
Stat, 5 Geo. 2. c. 30. 6 23. 


The 


— — 2 — 
e. I 8 
n 


E » 25 
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The petitioning creditor in a commitſion of 
; bankrupt againſt A. nor being able to prove A. 
bankrupt at the time of the commiſſion Hed, it 
was ſuperſeded; and on a former day of pctiti- 
ons, lord chancellor en FHardtoiche, upon the ap- 
plication oi the bankrupt, made an order for 
aſnigning the bond to him, given by the petition- 
ing creditor to the great ſeal, at the time of 
ſwing out the commiliion. 
I kde preſent application was to diſcharge that 
order, or at leaſt to ſuſpend any action upon the 
bond, till the damages ſuſtained by the bankrupt 
were enquired A 

The conſideration of the petitioning creditor's 
debt, on which he ſued out the commiſſion, was 
of a very extraordinary nature, 25 per cent. being 
charged for money pretended to be advanced, 
and fifteen guineas for a premium, and other ex- 
orbitancies. 

Lord chancellor ſaid, it was in the breaſt of 
the court, where the bankruptcy was a doubtful 
caſe, and the commiſſion ſuperſeded, either to 
direct an inquiry before a maſter, of the damages 
ſuſtained by the bankrupt, or a quantum damnifi- 
catus upon an iſſue at law, and after the damages 
were ſettled, rhe court might, for the better re- 
covery thereof, order ſuch bond to be aſſigned ; 
but the preſent caſe was attended with ſuch fla- 
grant circumitances, that he would not, by a 
previous inquiry into the damages ſuſtained by 
the bankrupt, prevent him from ſeeking an im- 
mediate ſatisfaction; and diſmiſſed the petition. 

The ſecretary of bankrupts, upon receiving 
the petitioning creditor's affidavit of debt duly 
iworn, and the bond properly executed by him, 


——_— — 
LD _—_ — ———— 


n Tr, Ath, Rep. 144. pl. $3. : 
will | 
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— 


will get the commiſſion ſealed, which is always 
accompanied with the creditor's petition. 


The creditor's petition o to the greet ſeal for a con- 
mifſien of bankrupt. 


To the right honourable Edward lord Thur- 
loro, baron of Afijield in the county of 


« Suffolk, lord high chancellor of Great 
Britain. 


© Ix all humble manner complaining, ſheweth 
unto your lordſhip your orator Charles Fenes 
of, Ec. as well for himſelf as for all other the 
© creditors of Francis Gibbons of, Sc. That 
whereas the ſaid Francis Gibbons, uſing and ex- 
erciſing the trade of a r merchant, dealer and 
chapman, by way of bargaining, change 
bartering, and chevizance, ſeeking his trade of 
living by 1 buying and ſelling upon juſt and good 
cauſes, for wares and merebandixes to him fold 
and delivered, and 2 for ready money to bim 


—_—— 


——— 


To be engroſſed on a treble ſix-penny ſtamp ſmall ſcin of 
parchment. See ſtat. 5 V. & M. c. 21. ſ. 3. 9 & 10H z. 
c. 28. ſ. a8. 32 Geo. 2. c. 35, f. 1. 

P If a merchant only; then, inſtead of what is in stalics, 
inſert ““ by exporting divers wares, goods, and merchand:- 
nes from this kingdom of England, to New England beyond 
«© the ſeas, and by importing divers wares, goods, and mer- 
_ ** chandizes from New England aforeſaid to this kingdom.“ 

See fol. 3. note a. 

à This form is eſteemed ſo authentic, and ſo general, that 
it ſuits all bankrupts, and is therefore printed and annexed in- 
diſcriminarely to every commiſſion; whereas the legiſlature has 
declared, that bankers, brokers, and factors, are liable to 
become bankrupts though they do not buy and Hell. See the 
proper paſlages of the former part of this work. 
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* 


HG #8 


* 


* 


lent, being indebted unto your r orator in the 
ſum of 100 J. and upwards, of late (that is to 
ſay) about the month of laſt paſt, 
did become bankrupt, within the ſeveral ſta- 
tutes made againſt bankrupts, to the intent to 
defraud and hinder your faid orator and others 
his creditors, of their juſt debts and duties to 
them due and owing, (that is to ſay) WiTitix 
the ſtatute made in the parliament begun and 
holden at Meſtminſter, the ſecond day of April, 
in the 13th year of the reign of Elizabeth, late 
queen of England, concerning bankrupts ; and 
within the ſtatute made in the parliament be- 
gun and holden at /7Zeftminfter aforeſaid, the 
19th day of March in the frft year of the reign 
of the late king James the firſt of England, 
France, and Ireland, and of Scotland the ſeven 
and thirtieth, intituled, © An act for the better 
relief of creditors againſt ſuch as ſhall become 
bankrupts * AND ALSO WITHIN the ſtatute 
made in the parliament begun and holden at 
Meſiminſter aforeſaid, the 19th day of February 
in the one and twentieth year of the reign of 
the faid late king James the firſt. of England, 
France and Ireland, and of Scotland the ſeven and 
Aftieth, intituled, “ An act for the further de- 
ſcription of a bankrupt and relief of creditors, 
againſt ſuch as ſhall become bankrupts, and 
for inflicting corporal puniſhments upon the 
bankrupts in ſome ſpecial caſes ;” AND ALS 
WITHIN the ſtatute made in the jth year of the 
reign of his late majeſty king George the ſecond, 


„ TIEN 


r If the petition is by two creditors, it muſt be thus, “ be- 


ing indebted to your orators and others his creditors, in 
the ſum of 150 0 and upwards ;” if three, 200 l. and 
% upwards;“ if in the partnerſhip, „ to your orators as 
partners. 


© inti- 


0 
c 


c 
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intituled, “ An act to prevent the committing 
of frauds by bankrupts, or within ſome or 
one of them: IN TENDER CONSIDERATION 
whereof, MAY 1T PLEASE your lordſhip to grant 
unto your orator, his majeſty's moit gractous 
commiſſion, to be directed to ſuch and ſo many, 
wiſe, honeſt, and diſcreet perſons, as to your 
lordſhip ſhall ſeem meet; authorizing them 
thereby not only concerning the ſaid bankrupt, 
his body, lands, tenemeats, freehold, and cuſ- 
tomary goods, debts, and other things what- 
ſoever, but alſo concerning all other perſons, 
who by concealment, claim, or otherwiſe, do 
or ſhall offend touching the premiſes, or any 
part thereof, contrary to the true intent and 
meaning of the faid ſtatutes. To do and exe- 
cute all and every thing and things whatſoe- 
ver, as well for and towards ſatisfaction and 
payment of the ſaid creditors, as towards and 
tor all other intents and purpoſes, according 
to the ordinance and provilion of the ſaid ſta- 
tutes, and of any other ſtatutes in force con- 
cerning bankrupts. And your orator ſhall 
ever pray, and ſo forth.” 

day of 1780. 
Let a commiſſion iſſue? 
© as prayed, and be di- 
© rected to Charles Ro- 
binſon, Jobn Mares, Ee a . 
© Sylveſter Douglas, \ Hindley, * deputy. 
«* elquires; J/aac Bar- 
grave, and William 
Munn, gentlemen.” J 
Thurlow, C. 


A 


A 


La) 


5 
2 - 


7 
tans ail ſta 


This is called the far. 
Duty patentee uf the pflice for the execution of the 


ſtatates concerning bankrupts. 


Lord 


La 


. 


= | Petition. 


Lord chancellor u Jeffries held, that he could 
not grant @ commiſſion of bankrupt ex icio, but 
that it muſt be on requeſt of perſons intereſted ; 
and that if twenty men ſwore before him, that 
J. 8. was bankrupt, yet without w petition of a 
creditar, he could not award a commiſſion. 


A commiſſion © of bankrupt. 


© George the third, by the grace of God of Great 
Britain, France, and Jreland, king, defender 
of the faith, Sc. to our truſty and well-beloved 
Charles Robinſon, Y John Nares, Sylveſter. Doug- 
© las, eſquires, {/aac Bargrave, and William Munn, 
gentlemen, greeting. Whereas we are inform- 
© ed, that Francis Gibbons of, &c. uſing and ex- 
erciſing the trade of a merchant by way of 
*&argaining, exchange, bartering and cheviſance, 
ſeeking his trade. and living, by buying and 
ſelling, about ſince did become 
bankrupt within the ſeveral ſtatutes made againſt 
bankrupts, to the intent to defraud and hinder 
Charles Jones of, &c. and others his creditors 
© of their juſt debts and duties to them due and 
owing. Wr, minding the due execution as 
well of the ſtatute touching orders for bank- 
rupts, made 1n the parliament begun and holden 


- 


* 


c 


La 


* 


» Chanc. Caſ. 191. 
Lord chancellor Talbot declared, that a commiſſion of 
bankrupt muſt iſſue on the petition of ſame creditor who could 


| be reheved under it. Caſ. temp. Talb. 243. S. P. reſolved by 
the court of C. B. Freem. 270. pl. 298. 


* To be engroſſed on a treble {1x-penny. ſtamped {mall kin 
of parchment. | 
Y If a country commiſſion, the names and places ef abode 
of the commiſſioners are inſerted ; and they are named by the 
petitioning creditor. | 
4 * at 
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at Weſtminſter, the ſecond day of April in the 
thirteenth year of the reign of Elizabeth, late 
queen of England, made and provided, as of 
the ſtatute made in the parliament begun and 
holden at I/eftminfter aforeſaid, the mineteenth 
day of March in the firſt year of the reign of 
the late king James the firſt of England, France, 
and Ireland, and of Scotland the ſeven and thir- 
tieth, intituled, “ An act for better relief of 
creditors againſt ſuch as ſhall become bank- 
rupts:“ AxD ALso the ſtatute made in the 
parliament begun and holden at Veſtminſter 
aforeſaid, the zineteenth day of February, in the 
one and twentieth year of the reign of the ſaid 
late king James the firſt of England, France, 
and Ireland, and of Scotland the ſeven and fif- 
tieth, intituled, An act for the further de- 
ſcription of a bankrupt, and relief of creditors 
againft fuch as ſhall become bankrupts, and 
for inflicting corporal puniſhments upon the 
bankrupts in ſome ſpecial cafes :” AND ALSO 
of the ſtatute made in the th year of the reign 
of king George the ſecond, intituled, © An act 
to prevent the committing of frauds by bank- 
rupts:” Upox Rus of the wiſdom, fidelity, 
diligence, and provident eircumſpection, which 
we have conceived in you, do by theſe pre- 
ſents, name, affign, appoint, conſtitute, and 
ordain you our {pecial commiſſioners, HEREBY | 
giving full power and authority unto you, four 
or three of you, whereof you the ſaid Charles 
* Robinſon and John Nares, is to be* one, to proceed 


© according 


* 
11 S © 5 


i 
* "_— ed 


It ſeems therefore, that the three lat commiſſ.cners named 
in the commiſſion, are not qualified by law to fit together, 
neither of them being quorum unus. See 3 Keb. Rep, 837. pl. 
74. but this grorum clauſe is totally omitted in ».edern com- 


miſi. ons, 


3 
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according to the ſaid ſtatutes, and all other ſta- 
tutes in force concerning bankrupts, not only 
concerning the ſaid bankrupt, his body, lands, 
tenements, freehold and cuſtomary, goods, 
debts, and all other things whatſoever, but alſo 
concerning all other perſons, who by conceal- 
ment, claim, or otherwiſe, do, or ſhall offend, 
touching the premiſes, or any part thereof, 
contrary to the true intent and meaning of the 
ſaid ſtatutes; AND ro DO AND EXECUTE all and 
every thing and things whatſoever, as well for 
and towards ſatisfaction and payment of the ſaid 


creditors, as towards and for all other intents 


„ + WA FT oo. q 


miſſions, from, we preſume, its having been ſolemnly de- 
termined, that there is no difference between an gte and a 
gentleman. See the caſe of Williams v. Francis, bail of Naſh. 
Trin. 4 Geo. 2. C. B. MS. Rep. S. C. and S. P. in For:/. 
Rep. 354. S. P. held in B. R. 2 Kel. 180. pl. 145. Bro. 
Abr. tit. Additions,” pl. 44. A very ingenious writer ob- 
ſerves, that the old law knew no difference between e/quires or 
gentlemen, and that it is no miſnomer in a writ of pleading, 
to ftile or eſquire a gentleman, or the coutrary. Sullivan's 
Lectures 207. See Wil/. Rep. B. R. 245. Though the guorun 
clauſe is now uſually omitted, yet as it may be reſtored, the 
following obſervation is ſubmitted; whether it would not be 
a valid objection, on a criminal proſecution under the bank- 
rupt laws, that among the commiſſioners Who opened the 
commiſſion, there was not one of the guerum, becauſe T am in- 
formed by an authority of the firſt judicial character, that 
where a commiſſion iſſues to A. B. and others, or any two of 
them, of whom A. or B. ſhall be one, and any of the others 
proceed, without the interpoſitiou of either 4. or B. in this 
caſe all proceedings are void, for want of a proper authority in 
the commiſſioners; it being an high miſdemeanor in them ſo 
proceeding, and little (if any thing) ſhort of murder in chem 

all, in caſe the perſon ſo proceeded againſt ſnould be, in con- 
ſequence thereof, tried, convicted, adjudged guilty of and 
ſuffer death. See 4 Black. Com. 390, 391. appl this doc- 
trine to a perſon found bankrupt, by three commilicaers, 
neither of whom is of the guorum, condemned and convicted 
of a capital offence under thoie laus. | 


"s > | 
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and purpoſes, according to the ordinance and 
proviſion of the ſame ſtatutes: wiLLinG and com- 
manding you four, or three of you, whereof 
you the ſaid Charles Robinſon and John Nares to 
be one, to proceed to the execution and ac- 
compliſhmenr of this our commiſſion, according 
to the true intent and meaning of the ſame 
ſtatutes, with all diligence and effect. WiT- 
NESS * Qurſelf at JPeftminſter, the day 
of in the-207þ year of our reign.” 

FJ. Yorke. 


Lord chanc. 7efreys © held, that the granting 


of a commiſſion of bankrupt was not a matter 
diſcretionary in him, but that he was bound to do 
It de jure; and that though the words in the 


act of parliament were, that the chancellor © may . 


grant a commiſſion, yet that (may) was in effect, 
as it it had been (uf), ſhall grant, or cught to 
grant; and that it had been ſo reſolved by all the 
judges. 

Lord chancellor © Ta/bet declared, that nobody 
bur a creditor could take out a commiſſion againſt 
another, for that the afts of parliament were all 
made for the relief of creditors. 


— 


2 If the king is abroad, it is teſted in the name of the 
queen regent, cr of the lords juſtices. 

d Patentee fer exccuting the laws and ſtatutes concerning 
bankrupts. 

e Mr. Fernen, Fern. 153, reports, that this cauſe was 
heard 16 Apr. 1683, 35 Car. 2. but the reporter cf cafes in 
Chancery tay it was heard 8 Now. 1687, 3 Fac. 2. 2 Chanc. 
Caf. 191. to that we are at a loſs to aſcertain whether Nereh 


or 7effries preſided on the deciſion of this cauſe. See Show, 
Rep. 202. | | 


4 The word in the act is Hall. 
e Cal. temp. Talb. 2, 3. 


22 | The 
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The practiſer having the commiſſion (or in- 
deed before for expedition) is to order one of 
the meſſengers to ſummon three of the commiſ- 
ſioners to whom the commiſſion is directed, to 
attend at ſuch time and place (uſually a coffee- 
houſe) as ſuits the commiſſioners, the ſolicitor, 
and the parties, in order to open the commiſ- 
won. . | 

The commiſſioners conſiſt of ſixty five eſquires 
and gentlemen divided into thirteen lifts, zo 
of every liſt muſt be of the f quorum, one of whom 
ought f always to ſit ; the names of thoſe gentle- 
men who at preſent have the honour of being in 
the commiſſion, are as follow: 


* * * W 
* 


f See fol.. 301, n. 
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Previous to the meeting of the commiſſioners, 
it will be neceſſary for the practiſing ſolicitor to 
be furniſhed with a proper depoſition of the party's 
being a trader, and of his having committed an 
act of bankruptcy ; and alſo of the petitioning 
creditor's debt; and to get the witneſſes who are 
to prove the trading, and the act of bankreptcy ; 
the debt of the petitioning creditor muſt be 
proved by a copy of his affidavit taken at the 
bankrupt office, and b exhibited to the commiſ- 
goners. 

Preſuming now that the practiſer is ſupplied 
with whatever is neceſſary for him to give in evi- 
dence at the firit meeting, we will proceed to 
inform him of the commiſſioners and his duty 
and buſineſs at that meeting. 


Firſt meeting. 


At this meeting, which is called a private 
one, the commiſſioners who attend, firit of all 


d That is, you muft underwrite the affidavit thus; 
At, Fe. day of June 1780. 
Exhibited to us under the commiſſion of bankrupt againſt 
Francis Gibbens. | 
Fyldeſter Douglas, 
lſaac Bargrave, 
I/:liiam Munn, 


1 And therefore the debt cf the petitioning crediter cannot 
be proved at it, for no debt, much lets his, can be proved but 
at a public fitting, of which ſeven days notice, at leaſt, hath 
been previouſly given in the Lenden Gazette, 


X 4 qualify 


2 3 — — 
IS" TER FIRES OT: 
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qualify themſelves, by adminiſtring to each other 
the following k oath, uncovered. 


5 do ſwear, that I will faith- 
fully, impartially, and honeſtly, according to 
the beſt of my ſkill and knowledge, execute 
the ſeveral powers and truſts repoſed in me as 
2 commiſſioner, in a commiſſion of bankrupt 
againſt Francis Gibbons of, Sc. and that with- 
out favour or affection, prejudice or malice. 


So help me God.“ 


G % A «A a6. 4 


A memorial of this oath is to be ſigned by the 
commiſſioners, (and is uſually witneſſed by the 
clerk to the commiſſion) and kept among the 
proceedings under the commiſſion, * 


Theſe proceedings ſhould be wrote fair, large, 
and wide, (to give room for amendments and 
interlineations) on brief paper, with a quarter 
margin, for the commiſſioners to ſet their i names 
upon, (after they have been ſigned by, and ſworn 
to by the parties) beginning a freſh ſheet at each 
date or new proceeding, except the depoſitions * 
of creditor's debts, three of which may be wrote 
on one ſheet; ® they are to be annexed to each 


* Which oath any two of the commiſſioners are (by ſtat. 
5 Geo. 2. c. 30. ſ. 44,) empowered to adminiſter to each other. 
1 The commiſſioners ſign them at the foot, if it be their 
own act, as taking the oaths, declaring the party bankrupt, 
Dc. If it be the act of a third perſon, as the depoſition of 
the trading, act of bankruptcy, of a debt, Cc. the firſt ſigns 


at the top of the margin, the ſecond in the middle, and the 
third at bottom. 


W Theſe are never on ſtamps. 
„Number them at the bottom, and ſo do all proceedings. 


3 other, 


other, 
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and covered with parchment or cartridge 


paper, upon which are to be indorſed the three 
tictings at Guildhall, as the commiſſioners always 
appoint them at this meeting. 


The preamble or title to the proceedings. 


© Proceedings, examinations, and depofitions 


La 


c 
c 
c 
« 
c 
c 
c 
c 
* 
o 
c 
c 
c 
8 
c 
c 
c- 


had and taken at Ser/e's Coffee-houſe, Lin- 
coln's Ian, in the county of Middleſex, this 

day of June, in the year of our Lord 
1780, . and by virtue of his majeſty's 
commiſſion of bankrupt awarded and iſ- 
ſued againſt FR ANS G1BBoxs of, Cc. di- 
rected to us Slveſter Douglas, eſquire, 
Jaac Bargrave, and William Munn, gen- 
tlemen, together with Charles Robinſon, 
and Jobn Nares, eſquires, in the ſaid com- 
miſſion named, which ſaid commiſſion 
is dated at V eſtminſter, the 


day of June, in the twentieth year of the 


reign of our ſovereign lord George the third, 
by "the grace of God, of Great Britain, 
France, and Ireland, king, defender of the 
faith, and ſo forth; and in the ſaid year 
of our Lord 1780. 


Indorſe on this preamble, that the commiſ- 
ſioners have appointed the 5th and 15th of July, 
and 


day of Auguſt next, to be 


days of ſitting, and have ordered that they be 
fo put in the Gazette. 


Memo- 
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Memorial of the qualification of the commiſioners, 


. Memorandum, that we Sylveſter Douglas, eſq. 
© Jſaac Bargrave, and William Munn, gents. being 
* the mayor part of the commiſſioners named and 
* authorized in and by a commiſſion of bankrupt 

awarded and iſſued againſt Francis Cibbons of, 
Sc. did adminiſter to each other, and ſeverally 
take the oath appointed to be taken by com- 
miſſioners of bankrupts, preſcribed and ſpe- 
cified in and by an act of parliament made in 
the tb year of the reign of his late majeſty 
king George the /econd, intituled, “An act to 
prevent the committing of frauds by bank- 
rupts,” before we proceeded to act in the 
execution of the ſaid commiſſion, according to 


© the directions of the faid act.“ 


NW h O © xa «a a ax «„ 


Witneſs. Sylveſter Douglas, 
Jobn Rayner. Iſaac Bargrave, 
[Clerk to the commiſſion. William Munn. 


Oath to be adminiftered by the commiſſioners, unco- 
vered, to the witneſſes, upon their examination. 


© You are here produced as witneſſes by virtue 
of a commition out of the high court of Chan- 
cery, to us, and others directed, to be by us 
examined concerning the bankruptcy of Francis 
. Gibbons of, Sc. Now to all ſuch queſtions 
and interrogatories as ſhall be atked you by vir- 
tue of this commititzon of bankrupt, concerning 
the ſaid Francis Gibbons, his trade or profeſſion, 
© his abſconding, and other acts which he hath 
done or ſuffered, by which he may be diſco- 

© vered 


A * A K A . 
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© yered to be bankrupt: and alſo concerning 
© his lands and tenements, goods and chatrels, 
< debts and duties, frauds and concealments, and 
© other matters and things in obedience to the 
© ſaid commiſſion, and purſuant to the ſeveral 
© ſtatutes made concerning bankrupts, you ande 
© every of you ſhall true and direct anſwer make, 
and v tear the truth, the whole truth, and 
nothing but the truth. 


* So help? you God.“ 


If you cannot prevail on the witneſſes, who 
are to prove the trading or a& of bankruptcy, 
to attend, you muſt prepare a ſummons to them 
from the commiſſioners far that purpoſe. 


Summons to compel a perſon to attend, who refuſed, 
to be examined on a commiſſicn. 


By virtue of a commiſſion of bankrupt award- 
© ed and iſſued againſt Francis Gibbons of, &c. 
© you and every of you, to whom this our ſum- 
© mons 1s directed, are hereby commanded and 
© required, perſonally to be and appear before 
us, whoſe names are hereunto ſubſcribed, or 
the major part of the commiſſioners, in the 
ſaid commiſſion named and authorized, on 
© ſight hereof, at Serle's coffee-houſe, Lincoln's 
Inn, at ſix o'clock in the evening, then and 
there to be examined, by virtue of the ſaid 
commiſſion, and the ſeveral ſtatutes therein 


— 


* 
— 


0 If zavo only, each; it is uſual to ſwear zhree at a time. 

If the witneſs happens to be a gza#zr, then inſtead of 
bear, ſay, “ you ſhall folemnly, ſincerely, and truly de- 
***clare and affirm.“ See ſtat. 8 Geo. c. 6. ſ. 1. and omit 
tie words So help you God.” 


men- 
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© mentioned ; and hereof you are not to fail at 
© your peril. Given under our hands this 
© day of June 1780. 


Slveſter Douglas, 
To be here directed J/aac Bargrave, 
te the witneſſes. William Munn. 


A true and examined copy of the above ſum- 
mons muſt be perſonally delivered to the wit- 
neſſes reſpectively by the meſſenger, or left by 
bim at their reſpective lodgings, or at their laſt and 
wſuel places of abode : if the witneſſes do not at- 
tend, upon being duly ſerved, the commiſſioners 
(on oath being made before them of the ſervice) 
will execute a warrant for their commitment. 


Depoſition of the due ſervice of the ſummons. 


© Thomas Powell, of, Sc. one of the meſſen- 
gers to the honourable the commiſſioners 
© of bankrupt, being ſworn, Cc. upon his 
© 2 oath faith, that he this examinant did, 

* on the 20th day of this inſtant April r, 

© ſerve Edward Smith with the ſummons 

* hereunto annexed, by leaving with Fane 

© Chapman, at the dwelling houſe of the ſaid 

© E.S. a true and examined * copy of the 

| «© ſaid 


—_— 2 — 


— 


3 Some commiſſioners ſwear the party to the ſervice by a 
wivd voce oath ; but we ſubmit, that ſuch proceeding is irre- 
gular, and not at all ſafe in the caſe of ſo penal a contumacy. 

As the liberty of the ſubje& depends, in this caſe, on the 
regularity of the ſervice, at cannot be too minutely aſcer- 
tained, 

„This ſummons need not be ſerved perſonally ; but if it 
is, then the depoſitien muſt run thus, © by perſonally deli- 

: * vering 
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© ſaid ſummons, and at the ſame time ſhew- 
© ing her the original ſummons ſubſcribed 
© with the reſpective hand writings of the 
* major part * of the commiſſioners, in and 
© by a commiſſion of bankrupt awarded and 
© iſſued, and now in proſecution, againſt 
© Francis Gibbons, late of, &c. And this 
© examinant further ſaith, that the ſaid 
F. C. is ſervant to the ſaid E. S. as ſhe 
informed this examinant, and which in- 
© formation he believes to be true. And 
© this examinant further ſaith, that he hath 
© ſince ſeen the faid J. C. who affured him, 
© that ſhe had delivered the ſaid copy to 
= 
c 
c 
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c 
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the ſaid E. S. which laſt information this 
examinant alſo believes to be true; 
and this examinant further ſaith, that the 
above mentioned ſubſcription was wrote 
by the ſaid commiſſioners in the preſence 
of this examinant. And this examinant 
further ſaith, that he did acquaint the ſaid 
E. . with the purport of the contents of 
the ſaid ſummons, at the time of his ſerv- 
ing him there with as aforeſaid,” 


N 


* 5 a * as TY” FEISTY? 


« yering to the ſaid FE. S. a true and examined copy of the 
* ſaid ſummons, and, at the ſame time ſhewing him the ori- 
* ginal ſummons ſubſcribed, c. as above.“ 

* It is the practice, I believe, for the commiſſioners to ſign 
all the copies, as well thoſe to ſerve, as that to be annexed to 
the depoſition ; but it is abſurd, as well as inconvenient, 
and may lay a difficulty on a conſcientious perſon, for the | 
copies by this means become all original, whereas the cath | 
ſpeaks of the ſervice of the original by copies only. | 


314 Firſt Meeting. 


IWarrant to apprehend and commit a perſon to gas!, 


c 
c 


c 
c 
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« 


who refuſed to attend to be examined, upon having 
been duly ſummoned. 


© WrzREas his majeſty's commiſſion under the 
great ſeal of Great Britain, bearing date the 

day of June laſt paſt at Weſtminſter, 
grounded on the ſeveral ſtatutes made and now 
in force concerning bankrupts, hath been 
awarded and iſſued againſt 7rancis Gibbons of, 
Sc. directed to us who have hereunto ſub- 
ſcribed our names, and ſet our ſeals, and to 


Charles Robinſon, and Jobn Nares, eſquires, and 


we being the major part of the commiſſioners 
therein named, (one whereof is of the * quorum) 


having begun to put the ſaid commiſiion into 


execution, and it appearing to us that the act of 
bankruptcy intended to be proved againſt the 


ſaid Francis Gibbons, is his lying in priſon two 


months upon an arreſt for debt; and that J. . 
officer to the ſheriff of AMiddleſex, was the 
perſon who arreſted the ſaid Francis Gibbons, 
on which arreſt the ſaid Francis Gibbons lay in 
priſon two months as aforeſaid ; and that the 
ſaid F. V. was duly ſummoned to appear be- 
fore us, but hath made default, in contempt 
of our authority, and of- the ſtatutes, and alfo 
of the commiſſion aforeſaid, and the authority 
thereby to us given: theſe are therefore to 
will, require, and authorize you, and every of 
you, immediately upon receipt hereof, to ap- 
prehend, arreſt, and take into your cuſtody 


© the body of the ſaid J. V. and him ſafely to 


*» 


— 


See fol. 301. n. 


© convey 
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convey to his majeſty's gaol of Newgate, and 
him there to deliver to the keeper of the ſaid 
gaol, who is hereby required and authorized 
by virtue of the ſaid commiſſion, and ſtatutes 
aforeſaid, to receive the ſaid J. V. into his 
cuſtody, and him ſafely to keep and detain 
without bail or mainprize, until he ſhall ſub- 
mit himſelf to be examined according to the 
true intent of the ſtatutes, and be thence de- 
livered by due courſe of law; and for your 
ſo doing, this ſhall be your ſufficient warrant, 
given under our hands and ſeals the 


© day of June in the year of our Lord 1780. 


To Thomas Powell, 


our meſſenger, or 

Robert Brown, his | | 
aſſiſtant, and to Sylveſter Douglas, (L. S.) 
Richard Akerman, Iſaac Bargrave, (L. S.) 
keeper of his ma- William Munn, (L. S.) 


jeſty's gaol of 


Newgate, or to 
his deputy there. 


Warrant 
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Warrant to commit a witneſs for not anſwering 
queſtions to the ſatisfaction of the commiſſioners. 


At the Crown and Rolls tavern, Chancery Lane, 
in the county of Middleſex, 26 Feb. 177 3. 


_ © Wutreas © the king's majeſty's commiſſion 
© under the great feal of Grea? Britain, grounded 
upon the ſeveral ſtatutes made and now in force 
© concerning bankrupts, or ſome or one of them, 
© bearing date at Weſtminſter, 2 June, twelfth 
year o his preſent majeſty's reign, is awarded 
and iſſued againſt Samue} Cole, of the pariſh of 
© Saint Paul, Covent Garden, in the county of 
© Middleſex, mercer, dealer and chapman, di- 
© reed to John Seare, Fowler Walker, Abel Moy- 
© ſey, Eſquires, Herry Barnes, and Thomas Grif- 
«© fiths, gentlemen, or any four or three of them. 
© And whereas the ſaid commiſſioners, in the ſaid 
© commiſſion named, or the major part of them, 
© having begun to put the ſaid commiſſion into 
© execution, upon the examination of witneſſes, 
© and other good proofs upon oath before them 
© had and taken, did find that the ſaid Samuel 
© Cole, before the date and ſuing forth of the 
© ſaid commiſſion, did become bankrupt, within 
© the compaſs, true intent, and meaning of 
© ſome or one of the ſtatutes made and now 


» As lord ch. juſt. De Grey declared this warrant to be 
illegal, both in form and ſubſtance, the reader may object, 
for that reaſon, to our having inſerted it, but the objection 
is my reaſon for giving him copy in order to enable him to 
compare it with that of Perrott's, which a ſtudent will find 
of great ſervice to him. 

* 3 Will. Rep. 421, Cc. 


in 
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in force concerning bankrupts, and did ad- 
judge and declare the ſaid S. C. bankrupt 
accordingly. And whereas on 26 Feb. 1773, 
Thomas Miller of Goldſmith ſtreet, of the city of 
Londen, weaver, was ſummoned to appear be- 
fore us, whoſe hands and ſeals are hereunto 
ſublcribed and ſer, being the major part of the 
commiſſioners in the ſaid commiſſion named 
and authorized, at fix of the clock in the aſ- 
ternoon of the day laſt aforeſaid, at the crown 
and rolls „ Chancery Lane, in the county of 
Middleſex aforeſaid, in order to be examined 
touching the diſcloſure and diſcovery of the 
ſaid bankrupr's : eſtate and effects. And where- 
as we the faid commiſſioners met at the place 
© aforeſaid, when and where the ſaid Thomas 
Miller, in obedience to our ſummons, ap- 
© peared before us, and he being aſked upon oath 
© ſeveral queſtions touching the diſcovery of the 
© ſaid bankrupr's * eſtate, he did not in our judg- 
© ment and opinion fully make anſwer to ſeveral 
© queſtions at that time by us put to him. And 
© the ſaid Thomas Miller being aſked by us, 
© among other queſtions, which were neceſſary 
© for the diſcovery of the ſaid bankrupt's * eſtate, 
« Whether or not he purchaſed by a broker two 
© certain bales of China filk, of the value of 270 J. 
© or thereabouts, mentioned in the latter part of 
his examination before us on 23 FEB. inſtant; 
which ſaid examination was then and there read 
to him, or, Y/hbether be could form any belief, 


j no Bod Yo Zo BP IT TR Yo 1. RE 


. 


— — —_——— 
— 


7 The word [tavern] ſeems omitted, and had the witneſs 
not attended, his neglect would not have been a legal contu- 
macy, becauſe of this vague deſcription of the houſe, there 
being a coftee-houſe of ſame name, in ſame place. 

* Bankrupt's ſhould be bankrupt, for diſcloſure refers to the 
condition of the fate, and not of the party. 


© wpether 
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« whether he En them by a broker or not? The 
© iatd Thomas Miller for anfwer ſaid, “ be could 
not pefitively reco!le&, whether he bad bought the 
ſame by a broker or not, but ſhould rather believe 
he bad baught the ſame by a broker; and the 
faid Thomas Miller being further afked, © Whe- 
ther or not be believed be bad bought the ſaid two 
bales of filk by à broker ?” he ſaid, He could 
not give any other anſwer than the above men- 
tioned.“ And the ſaid Thomas Miller being 
told by the commiſſioners, that the abovemen- 
tioned anſwer was not a full anſwer to their 
queſtion; and being further aſked, © Ihetber 
by the words [he ſhould rather believe] in his 
© ſaid anſwer abovementioned, be meant, that he 
did believe the ſaid two bales of filk were bought 
* by a broker, or whether meant to ſoy, He did be- 
f | i that the ſaid two bales of filk were not bought 
© by @ broker ?” he the ſaid Thomas Miller re- 
fuſed to anſwer © whether. he did believe that 
he had not bought the ſaid two bales of filk by a 
broker?“ And for that the faid Thomas Miller 
in other reſpects miſbehaved himſelf to us, we 
the major part of the ſaid commiſſioners, in the 
ſaid commiſſion named, do therefore by virtue 
of the ſaid commiſſion, and of the ſeveral ſta- 
tutes now in force concerning bankrupts, fome 
or one of them, herewith ſend to you the keeper 
or warden of his majeſty's priſon of the Fleet, 
the body of the ſaid Thomas Miller; and do 
hereby command and require you the ſaid 
keeper or warden to receive him into your 
cuſtody, and him there ſafely keep, and there 
to remain, without bail 'or mainprize, until 
ſuch time as he the ſaid Thomas Miller ſhall 
ſubmir himſelf to us the faid commilſioners, 
or the major part of the commiſſioners in the 
* ſaid commiſſion. named, and full anſwer to the 


«© ſaid 
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© ſaid commiſſioners to all ſuch queſtions as 
© ſhall be put unto him as aforeſaid, and accord- 
© ing to the true intent and meaning of the ſta- 
< tute or ſtatutes in that caſe made and pro- 
© vided, ſome or one of them; and this ſhall 
be your authority for ſo doing.” 


To James Paris, our 
meſſenger, and 
William Staddon 
andEndymon Por- 
ter — To all con- 
ſtables and others 
his majeſty's of- 
cers of the peace, 
to whom theſe 
preſents ſhall 
come, requiring 
and commanding JohN SEARE, (L. S.) 
him or them to FowrER WALKER, (L. S.) 
be aiding and Tromas GRIFFITHS, (L. S.) 
aſſiſting in the | 
execution of this 
our warrant as 
occaſion ſhall of- 
fer; and alſo to 
the keeper or 
warden of his 
majeſty's priſon 
of the Fleet in 
the city of Lon- 
don, or his depu- 
ty or deputies. 
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N arrant to commit a witneſs who refuſed to fign his 
examination. 


© Wrerras a commiſſion of bankrupt, under 

© the great teal of Great Britain, bearing date at 

* Weſtminſter the © day of June in- 
ſtant, grounded upon the ſeveral ſtatutes made 
and now in force concerning bankrupts, hath 
been awarded and iſſued againft Francis Gibbons 
* of, c. directed unto Charles Robinſon, John 
Nares, Sylveſter Douglas eſquires, and to J/aac 
Bargrave and William Munn, gentlemen, 
thereby giving full power and authority to the 
© ſaid commiſſioners, four or three of them, to 
proceed according to the ſeveral ftatutes made 

and now in force concerning bankrupts. AnD 
© WHEREAS David Stone of Londen, merchant, 
© was, on the day of June inſtant, 
* preſent at a meeting before us whoſe hands 
© and ſeals are hereunto ſubſcribed and ſet, be- 
© 1ng the major part of the commiſſioners named 
and authorized in and by the faid commiſſion ; 
© and the ſaid David Stone being ſworn and 
| exa- 


a If the commitment be for refuſing to be ſworn, and to 
anſwer interrogatories, the warrant runs thus; AND WHERE- 
* as FJ. S. was ſuſpected to have embezzled, concealed, and 
« ſecretly diſpoſed of, a great part of the goods and eſtate of 
© the ſaid Francis Gibbons, and was duly ſummoned to appear 
© before us, who made default in contempt of our authority, 
but at length came and appeared before us, we then fitting 
in the execution of the ſaid commiſſion, did obſtinately 
refuſe to be ſworn, though often required by us ſo to be, 
and alſo obſtinately refuſed to make anſwer to ſuch interro- 
gatories and queſtions as we, by virtue of the ſaid commil- 
ſion, required him to anſwer unto, concerning the ſaid 
Francis Gibbons and his eſtate, according to the true mean- 


ing 
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examined by us, the major part of the ſaid 
commiſſioners in the ſaid commiſſion named, 
touching the trade and dealings of the ſaid 
Francis Gibbons, and alſo concerning ſeveral 
acts of bankruptcy ſuppoſed to be committed 
by the ſaid Francis Gibbons, which examina- 
tion of the ſaid David Stone was reduced and 
taken down in writing, and ſuch writing was 
read over to him (and to the wording of which 
© {aid examination, the ſaid David Stone declared 
© he had no reaſonable objection) notwithſtanding 
© which the ſaid David Stone refuſed to ſign or 
ſubſcribe ſuch examination, ſo reduced and 
taken down in writing, as aforeſaid, though 
often required by us fo to do; We therefore 
whoſe hands and ſeals are hereunto {ſubſcribed 
and ſet, being the major part of the commiſ- 
ſioners in the ſaid commiſſion named, do here- 
© by will, require and authorize you, imme— 
© diately to take into your cuſtody the body of 
© the ſaid David Stone, and him ſafely to convey 
© to his majeſty's priſon of the Fleet, and him 
there to deliver to the warden of the ſaid pri- 
ſon, who 1s hereby required and authorized to 
receive the body of the ſaid David Stone into his 
cuſtody, and him ſafely to detain, without 
© bail or mainprize, until he ſhall ſubmit him- 
© ſelf to the commiſſioners in the ſaid commiſ- 
© fion named, or the major part of them, and 
© ſhall ſign or ſubſcribe the examination afore- 
© ſaid, according to the true intent and meaning 
© of the ſaid ſtatutes in the ſaid commiſſion, or 
© be otherwiſe delivered by due courſe of law, 


* A A * % RP, 


- 
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ing of the ſaid ſtatutes, for the diſcovering the eſtate of 
the ſaid Francis Gibbons, in contempt of the ſaid ſtatutes, 
* and of the commiſſion aforeſaid, and the authority thereby 
to us givenz” We therefore, &c. as above. 


1 5 
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© for which this ſhall be your fufhcient warrant. 
© Given under our hands and ſeals, this 
© day of June 1780. 


To Themas Powell, charles Robinſon, (L. S.) 
our meſſenger, &c. Fohn Nares, (L. S.) 


Lag before! Sylveſter . (. S.) 


Declaratien of the commiſſioners that they have found 
| the party bankrupt. 


© Memorandum, that we, whoſe names are here- 
unto ſubſcribed (or underwritten) being the 
major part of the commiſſioners named and 
authorized, in and by a commiſſion of bank- 
rupt, awarded and iffued againſt Francis Gib- 
bons of, &c. having met the day and year, and 
at the place above mentioned, and having pro- 
ceeded to act in the execution of the faid com- 
miſſion, have, upon good proof, upon oath 
before us had and taken, found, that the ſaid 
Francis Gibbons did ©, before the dase and ſu- 


S a. ® &. A &a. £f 


_— * ©, Ann 


c Led chancellor Talbot ſaid; that the general rule was, 
not to determine tae time of the bankruptey, but only that 
the perſon was bankrupt antecedent to the commiſſion ; for 
then all the creditors before that time would have a right ta 
come in; but when that matter was minutely entered into, 
it muſt, be diſtinguiſhed which creditors were precedent, and 
which were ſubſequent to the act of bankruptcy.. Caf. rep. 
Tals. 243, 244. See fol. 1. n. The commiſſioners are 
generally cautious in declaring the bankruptcy from a certain 
time, but leave it to a trial at law, in caſe there be any que- 
{ton or doubt of it; and this is to ſecure themſelves from 
actions that may be brought againſt them. Beawes's Lex 
* mercat. rediviv. 494. And it is alſo obſervable, that the 
declaration- of the ese whether he be bankrupt 
or not, doth not acquit or charge him, unleſs in truth it 
were ſo. 2 Sid. 176. T. Raym. 337. 2 Chanc. Cal. 153. 
Good, 36, 37 FOE | . 
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ing forth of the ſaid commiſſion become bank- 
rupt, within the true intent and meaning of 
the ſeveral ſtatutes made, and now in force 
concerning bankrupts, {ome or one of them; 
We do therefore hereby adjudge and declare 
him bankrupt accordingly.” 
Charies Rol inſon, 
John Nares, 
Silveſter Douglas. 


A 


+. 


As ſoon as the commiſſioners have declared the 
party bankrupt, they execute a warrant for ſeiz- 


ing his effects, and ſign a ſummons for him to 
ſurrender. 


Warrant of Seizure. 


Charles (L. S.) Rolinſen. © WartREas his ma- 
7 jIeſty's commiſſion, un- 

der the Great Seal of Great Britain, grounded 
© upon the ſeveral ſtatutes made and now in force, 
concerning bankrupts, bearing date at Weftmin- 
er the ſame day with this our warrant, hath 
been awarded and iſſued againſt Francis Gib- 
bonus of, &c. directed unto us, who have here- 
unto {ubfcribed! our names and ſet our ſeals, 
together with ¶ſaac Bargrave and William Munn, 
gentlemen, and we being the major part of 
the comqmiſſioners named and authorized, by 
virtue of the ſaid commiſſion, having begun to 
put the ſaid . commiſſion in execution, upon 
due examination of witneſſes, and other good 
proof, upon oath, before us taken, have found 
that he the ſaid Francis Gibbons did, for ſeveral 
years laſt paſt, uſe and exerciſe the trade of a 
printſeller, in buying of prints and ſelling the 
ſame in the way of his trade atoreſaid ; and 
have alſo found that he the faid Tanis Gib- 


2 © bons, 


c 
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c 
.Cc 
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bons, by reaſon of ſuch his dealing, became 
indebted unto Charles Jones of, &c. in the ſum 
of 1007. and upwards, for goods ſold and de- 
livered. AxD we have alſo found, upon good 
proof upon oath, that the ſaid Francis Gibbons 

© did, before the date 


John (LE S.) Nares. * and ſuing forth of the 
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© ſaid commiſſion, become 
bankrupt, within the true intent and meaning 
of the ſeveral ſtatutes made, and now in force 
concerning bankrupts, ſome, or one of them, 
before the date and ſuing forth of the commiſ. 
ſion; and we have adjudged and declared him 
bankrupt accordingly : Theſe are therefore, by 
virtue of the ſaid commiſſion, and the ſeveral 
ſtatutes therein mentioned, to will and require, 
authorize and impower you, and every of you 


to whom this our warrant is directed, forthwith 
to enter into and open the houſe and houſes of 


him the ſaid Francis Gibbons, and alſo into all 
other place and places belonging to him the 
ſaid Francis Gibbons, where any of his goods 
are, or are ſuſpected to be, and there ſeize all 
the ready money, jewels, plate, houſhold ſtuff, 
goods, merchandizes, books of account, and 
all other things whatſoever, belonging to him 
the ſaid Francis Gibbons. And ſuch things as 
you ſhall fo ſeize, you ſhall cauſe to be inven- 


© toried, and appraiſed by honeſt men of ſkill 


and judgment, and the fame you ſhall return 
to us with all convenient ſpeed; and what 
you ſhall ſo ſeize, you ſhall ſafely detain and 
* in your poſſeſſion, until we ſhall give you 
order for the diſpoſal thereof; and in caſe of 
reſiſtance, or of not having the key or keys 
of any door or lock belonging to any place or 
places of © him the ſaid Francis Gibbons, where 


C See fol. NO. N. : 
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© any of « his goods are, or are ſuſpected to be, 
you ſhall break open, or cauſe the ſame to be 
* broke open, fo; the better execution of this 
© our warrant. Given under our hands and ſeals 
© this day of | 
© in the year of our 
Charles (L. S.) Robinſon, © Lord 1780. 


To Thomas Powell our 
meſſenger, and to all 
mayors, bailiffs, conſta- 
bles, headboroughs, 
and all other his ma- 
jeſty's loving ſubjects, 
whom we require to 
be aiding and aſſiſting 
in the execution of 
this our warrant, as oc- 


caſion ſhall require. 


Summons for the bankrupt to ſurrender. 


* 


* WHEREAS a commiſſion of bankrupt on the 

day of now laſt paſt, iſſued 
under the Great Seal of Great Britain againſt 
you Francis Gibbons, by the name and deſcrip- 
tion of Francis Gibbons of, &c. AND WHEREAS 
the major part of the commiſſioners in and by 
the ſaid commiſſion named and authorized, have 
declared you to be bankrupt; We the ſaid com- 
miſſioners do hereby ſummons and require you 
the ſaid Francis Gibbons perſonally to be and 
appear before the commiſſioners in the ſaid 
commiſſion named, or the major part of them. 
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© See fol. go. n. 


© on 
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© on a. the day of inſtant, at 
© tex in the morning, and on the 
p and days of next, 


at faur o'clock in the afternoon at Guildball, 
London, then and there to be examined, and 
to make a full and true diſcovery and diſclo- 
ſure of all your eſtate and effects, according 
to the directions of the ſeveral ſtatutes made, 
and now in force concerning bankrupts, and 
particularly the ſtatute paſſed in the þ/7þ year 
of the reign of his late majeſty king George the 
Second, intitled, An Act to prevent the com- 
mitting of frauds by hankrupts; and herein 


you are not to fail at your peril. Given under 
our hands this day of 


1780. 


NG DO 9 a Ga A NN 3% 


To Francis Gibbons, Hlveſter Douglas, 
the bankrupt. Iſaac Bargrave, 
| William Munn. 


As ſoon as the warrant of ſeizure is executed, 
and the bankrupt has received his ſummons from 
the commiſſioners, he ought in prudence to ſur- 
render © himſelf at their firſt meeting, as well to 
ſhew his willingneſs. of complying with the com- 
miſſion, as to ſecure himſelf from arreſt and im- 
priſonment, till the time of his laſt examination, 
whether within- the forty twa days, or the fur- 


— — 


w 


1 According to the days fixed by the commiſſioners in the 
Gazette. | 

© Lord chancellor Hardabicte ſaid, as the acts of parliament 
were very perilous to bankrupts, it was reaſonable for a man, 
though he believed himſelf no bankrupt, to go before the 
commiſſioners, ſurrender, and ſubmit to be examined by them, 
ſtill proteſting himſelf no bankrupt ;. and that after paſſing 
through all ſuch proceſs, his lordſhip agreed the bankrupt 
might bring an action. See 2 Jex. Rep. 326. pl. 107. 


ther 
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ther time allowed him by the ac f of parliament, 
for finiſhing the ſame, being forty * nine days, 
though his appearing at the firſt ſitting is not 
abſolutely neceſſary ; yet ſometimes he ſurrenders 
hirafelf even at this firſt meeting, for the ſake 
of being protected. 


Memorandum of the bankrupt's ſurrendring himfelf. 
At, Sc. 


Sylveſter Douglas. Memorandum, that Francis 

© Gibbons, &c. againſt whom the 

commiſſion of bankrupt now in proſecution is 

awarded and iſſued, did, the day and year, and 

at the place abovementioned, voluntarily come 

and furrender himſelf to us the major part of 

the commiſſioners named and authorized in and 

by the ſaid commiiſion, and ſubmitted himſelf 

to be examined, and in all things to conform 

himſelf to the directions of the ſeveral ſtatutes 

made and now in force concerning bankruprs, 

* and particularly to the ſtatute 

Iſace Bergrave. made in the fifth year of the 

< reign of his late majeſty king 

: George the ſecond, intitled, © An Act to prevent 

the committing of frauds by bankrupts,” in 
order to have the benefit of the ſaid act.“ 

Francis Gibbons. 
And the ſaid Francis Gibbons being ſworn and 
© examined the day and year aboveſaid, upon his 
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Stat. 5 Geo. 2. c. 30. ſ. 6. 

s The ſtatute ſays fifty days, but the lord chancellor's 
order is for forty nine days, becauſe the fiftieth day may hap- 
pen to fall on a Sunday. 6 


© oath 
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© oath faith, that he is not at preſent prepared to 
© make a full diſcloſure and diſcovery of his 
© eſtate and effects, but prays further time for 
* doing the ſame to the next 
William Munn. *© ſitting, which is hereby grant- 
© ed him accordingly.” 
Francis Gibbons. 


If the bankrupt ſurrenders himſelf at this meet- 
ing, the commiſſioners indorſe the following me- 
morandum, on his ſummons to ſurrender ; by this 


he will be indiſputably protected. 
| At, &c. 


Memorandum, That the within named Francis 
© Gibbons, the day and year, and at the place 
© abovementioned ſurrendred to. us whoſe names 
© are hereunto ſubſeribed, being the major part 
* of the commiſſioners named and authorized in 
* and by a commiſſion of bankrupt awarded and 
iſſued, and now in proſecution againſt the ſaid 
Francis Gibbons, and ſubmitted himſelf to be 
© examined from time to time touching his eſtate 
© and effects, and declared upon oath, that he 
© was not prepared to make a full diſcloſure and 
* diſcovery, and prayed further time for that pur- 
* pole, which was granted to him accordingly.” 

Sylveſter Douglas, 
Iſaac Bargrave, 
William Munn. 


The bankrupt having b ſurrendred ſhall be free 
from arreſt by his creditors, in coming to ſur- 


® Stat. 5 Geo. 2. c. 30. ſ. 5. 
Lord Hardwicke ſaid, that bail were not creditors within 
tue clauſe. Tr. 4th. Rep. 238. pl. 130. 


render, 
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render, and from his actual ſurrender to the com- 
miſſioners, for the forty two days, or ſuch further 
time as ſhall be allowed him for finiſning his ex- 
amination, provided he was not in cuſtody at the 
time of his ſurrender and ſubmiſſion to be ex- 
amined. | 

From the following caſe it appears, that the 
bankrupt will be free from arreſt by his creditors, 
from the notice in the Gazette, to the firſt ſitting, 
though he has not actually ſurrendered to the 
commiſſioners, if he does not miſbehave himſelf 
in the intermediate time. 

A commiſſion of bankrupt iſſued againſt Phi- 
lips de Fries in the month of July 17 32, and he 
was declared bankrupt, and required to ſurrender 
himſelf to the commiſſioners: and when the 
meſſenger executed the warrant of ſeizure, the 
bankrupt, without reſiſtance, delivered up his 
keys and effects to him, and promiſed to ſub- 
mit to the commiſſioners, and comply with the 
directions of the act. 

The ſummons was not ſerved upon him till 
the firſt day mentioned for his ſurrender in the 
Gazette (and three days after executing the war- 
rant and ſeizure) and about an hour after ſer- 
vice of the ſummons, and before he ſurrendered 
tumſelf, he was arreſted, and thereupon he pe- 
titioned the lord chancellor, amongſt 
things, to be diſcharged: and the petition came 
on to be heard before he had ſurrendered himſelf; 
and upon the hearing, lord chancellor * King 
ſo far conſidered what he had done (and which 
was all that he could then do) as a compliance 
with the a&, that he held he ought to be dif- 
charged, but diſſuaded the bankrupt from ſuing 
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* Beaue's Lex. nercat. rediuiv. 496. 
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the officer for the penalty ; and thereupon an 
order was made accordingly by conſent. 

Tf the bankrupt ſhall be arreſted for debt, or 
on any eſcape warrant, coming to ſurrender, or 
after his ſurrender, within the time above men- 
tioned ; then, on producing the ſummons or 
notice under the hands of the commiſſioners or 
aſſignees, and giving the officer a copy thereof, 
he ſhall be diſcharged ; and in caſe any officer 
mall detain him, he | ſhall forfeit to the bank- 
rupt, for his own uſe, 5/. for every day he ſhall 
detain him. 

In cafe the bankrupt happens to be in priſon 
at the time of his being declared bankrupt, and 
the petitioning creditor proves his debt at this 
meeting, and is deſirous of ſeeing ſuch bank- 
rupt priſoner, the commiſſioners will give him a 


certificate of his having proved his debt, in pur- 
ſuance of the = ſtatute. 


The certificate. 


© We whoſe names are hereunto ſubſcribed, 
© being the major part of the commiſſioners 
© named and authorized in and by a commiſſion 
© of bankrupt awarded and iffued, and now in 

© proſecution againft Francis Gibbons of, &c. do 
© hereby certify that Charles Jones of, &c. hath 

© proved a debt under the ſaid commiſſion. Wit- 
© neſs our hands this day of June, in the 
year of our Lord 1780. 


Witneſs Jobn | Slveſter Douglas, 
Rayner. Jaac Bargrave, 
GOIEEL William Munn. 


Cer- 


Firſt Meeting. | 331 


Certificate for a judge or juſtice of peace to grant bis 


warrant for apprebending and committing a bank- 
rupt. 
In the matter of Francis 
Gibbons, bankrupt. 


© We whoſe names are hereunto ſubſcribed, 
and ſeals ® ſet, DO HEREBY CERTIFY, that a 
commiſſion of bankrupt, under the Great Seal 
of Great Britain, grounded upon the ſeveral 
ſtatutes made, and now in force, concernin 
bankrupts, bearing date at Weſtminſter, the 
day of October inſtant, hath been 
awarded and iſſued againſt Francis Gibbons of, 
&c. and directed to Charles Robinſon, Fobn Nares, 
SyFoeſter Douglas, eſquires, Jaac Bargrave and 
William Munn, gentlemen, thereby giving full 
four or three of them, to execute the ſame. 
AND WE DO FURTHER CERTIFY, that we being 
the major part of the commiſſioners, by the 
ſaid commiſſion authorized, have proceeded 
in the execution of the ſaid commiſſion, and 
have found, upon the due examination of wit- - 
neſſes, and other good proof upon oath, before 
us had and taken, that the ſaid Francis Gibbons, 
before the date and ſuing forth of the ſaid com- 
miſſion, became bankrupt, to all intents and 
purpoſes, within the compaſs, true intent and 
meaning of the ſeveral ſtatutes made and now 
in force concerning bankrupts, or within ſome 
or one of — the date and ſuing forth 
of the ſaid commiſſion. Given under our 
hands and ſeals at Serle's coffee-houſe, Lin- 


9 


r 


* 
See ſtat. 5 Geo. 2. c. 30. ſ. 1. 4 
col 
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© coln's-Inn, in the county of Middleſex, this 


3 day of June, in the year of our Lord 
1780. 5 
Witneſs John Sylveſter Douglas, (L. S.) 


o Rayner. J/aac Bargrave, (L. S.) 
g William Munn, (L. S.) 


If there is any reaſon to apprehend that an ex- 
tent may iſſue at the ſuit of the crown againſt the 
bankrupt's effects, it will be proper to have a 
proviſional aſſignment executed at this meeting, 
which will entirely defeat ſuch extent. 


Proviſional ? aſſignment. 


Tals INDENTURE, made the day of 
June, in the 20th year of the reign of our ſo- 
_ © vereign lord George the Third, by the grace of 
God, of Great Britain, France, and Ireland, king, 

© defender of the faith, and ſo forth, and in the 
year of our Lord 1780, BETWEEN Sylveſter Doug- 
las, eſquire, Jaac Bargrave and Williom Munn, 
© gentlemen, the major part of the commiſſioners 
named and authorized, in and by a commiſſion 
© of bankrupt, awarded and iſſued againſt Francis 
Gibbons of, &c. of the one part, and Thomas 
Powell of, &c. gentleman, of the other part. 
< Watreas his majeſty's commiſſion under the 
Great Seal of Great Britain, grounded upon the 
© ſeveral ſtatutes made and pow in force con- 
© cerning bankrupts, bearing date at Weſtminſter, 


— 


2 This witneſs muſt prove the execution of the certificate, 

before the judge or juſtice, elſe he will not grant his war- 

rant. * 

e Þ® This is to be engroſſed two parts on five ſhilling ſtamped 
&ins of parchment. 

« the 
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the day of January in the year of 
our Lord 1780, hath been awarded and iſſued 
againſt the ſaid Francis Gibbons, and directed to 
Charles Robinſon, 7obn Nares, Sylveſter Douglas, 
Eſquires, Jſaac argrave and Hilliam Munn, 
gentlemen, thereby giving full power and au- 
thority to the ſaid commiſſioners, four or three 
of them, to execute the ſame commiſhon, as 
by the ſame commiſſion, relation being there- 
unto had, more fully and at large it doth and 
may appear. AND WHEREAS upon the exe- 
cution of the ſaid commiſſion, it appeared to 
the major part of the commiſſioners in the ſaid 
commiſſion authorized, upon due examination 
of witneſſes, and other ſufficient proof upon 
oath, before them had and taken, that the ſaid 
Francis Gibbons did, from the month of Ja- 
nuary 1780, carry on the trade and buſineſs 
of a merchant, exporting and importing divers 
kinds of goods, and did by ſuch trade and 
bulineſs ſeek and endeavour to get his living, 
as other merchants uſually do, and in the courſe 
of his ſaid trading and dealing, he became 
indebted unto Charles Jones of, &c. in the ſum 
of 1007, and upwards, for goods fold and 
delivered. AND WHEREAS the ſaid Francis 
Gibbons did, in the judgment of the major 
part of the ſaid commiſſioners, become bank- 
rupt to, all intents and purpoſes, within the 
compaſs, true intent and meaning of the ſeveral 
ſtatutes made, and now in force concerning 
bankrupts, or within ſome or one of them, 

efore the date and ſuing forth of the ſaid com- 
miſſion, and they did adjudge and declare him 
bankrupt accordingly. AND WHEREAs the ſaid 
commiſſioners, parties to theſe preſents, in fur- 
ther execution of the ſaid commiſſion, and of 
the ſtatutes therein mentioned, have alſo found 


y © out 
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out and diſcovered, or it otherwiſe appeared to 


them, that the faid Francis Gibbons at the time 


he became bankrupt, as aforeſaid, or afterwards 
was poſſeſſed of, intereſted in, or wel} intitled 
unto ſundry goods, wares, chattels, merchan- 
dizes, ſtock in trade, houſhold ſtuff, implements 
of houſhold, bedding, plate, linen, and other 
things, and that there were alſo divers debts, 
ſum and ſums of money due and owing unto 
him the ſaid Francis Gibbons and his eſtate, from 
ſeveral perſons : AnD wHEREas the ſaid com- 
miſſioners, parties hereto, think it neceſſary, 
for the better preſerving and ſecuring the eſtate 
of the ſaid Francis Gibbons, to appoint an aſſig- 
nee proviſionally of his eſtate and effects, until 
choice ſhall be made, by the major part in va- 
lue of the creditors of an aſſignee or aſſignees 
of the eſtate and effects of the ſaid bankrupt, 
purſuant to notice to be given in the Lenden 
Gazette for that purpoſe: Now Thats INDEN- 

TURE WITNESSETH, that the ſaid commiſſioners, 
parties to theſe preſents, for the purpoſe afore- 
ſaid, and in further execution of the ſaid com- 
miſton, and of the ſtatutes therein mentioned, 


' and by force and virtue thereof, and for and 


in conſideration of the ſum of 55. of lawful 


money of Great Britain, to them the faid com- 


mithoners, parties to theſe preſents, in hand paid 
by the faid Billium Chesſbyre, at or before the 
ſealing and delivering of theſe preſents, the re- 
ceipt whereof | is hereby acknowledged, and alſo 
in conſideration of the covenants herein after 
contained, on the part and behalf of the ſaid 
William Chesfoyre, his heirs, executors and ad- 
miniſtrators, to be kept, done, and pertormed, 
Do hereby appoint the faid William Chesfhyre 
aſſignee of the eſtate and effects of the ſaid 
Francs Gibbons; and Rave allo ordered, bar- 
gained 
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gained, ſold, diſpoſed, aſſigned, and ſet over; And 
by theſe preſents do, as much as in them the ſaid 
commiſſioners, parties to theſe preſents, lieth, 
and they lawfully may, order, bargain, fell, 
diſpoſe, aſſign and ſet over, unto the ſaid Wil- 
liam Chesfhyre, the meſſenger under the ſaid 
commutlion, his executors, adminiſtrators and 
aſſigns, all and ſingular the goods, wares and 
merchand1zes, chattels, ſtock in trade, debts, 
ſum and ſums of money, houſhold ſtuff, and 
all implements of houſhold, and other the per- 
ſonal eftate whatſoever of the ſaid Francis Cib- 
bons, of which he was poſſeſſed, or intitled 
unto, or which any other perſon or perſons was 
or were poſſeſſed, In TrusT for him at the 
time he became bankrupt, or at any time 
ſince; To Have AND ro HOLD, aſk, demand, 
ſue for, recover, levy, and receive all and ſin- 
gular the premiſes thereby aTgned or men- 
tioned, or intended fo to be, unto the ſaid 
William Chesfhyre, his executors, adminiſtrators 
and aligns, In TRUST for the immediate pre- 
ſervation thereof, and to and for the uſe, bene- 
fit, and advantage of all the creditors of the 
laid Francis Gibbons, who have already ſought, 


or ſhall hereafter, in due time, come in and 


ſeek relief under the ſaid commiſſion, accord- 
ing to the feveral ſtatutes therein mentioned, 
or ſome or one of them, and to and for no 
other uſe, truſt, intent or purpoſe whatſoever ; 
Axyp the faid William Ches/hyre doth hereby for 
himfelf, his heirs, executors and adminiſtra- 
tors, and for every of them, covenant, promiſe, 
and agree, to and with the ſaid commiToners, 
parties to thefe preſents, their executors and 
adminiſtrators, and to and with every of them, 
in manner and form following, (that is to ſay) 


That he the ſaid William Ches/hyre, his heirs, 
2 2 © EXE= 


2 
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executors, or adminiſtrators, ſome or one of 
them, ſhall and will, as ſoon as an aTgnee or 
a3:gnees of the ſaid bankrupt's eſtate and effects 
ſhall be duly choſen and appointed, purſuant to 
notice in the Lende Gazette, and when he ſhall 
be thereunto required for that purpoſe, join 
with the major part of the commiqoners nam- 


* 


ed in the faid commiſſion, in the making an 
aſſignment of all and ſingular the ſaid goods, 
chattels, debts, ſum and ſums of money, wares 
and merchandizes, and all other the premiſes 
herein before mentioned or intended to be hereby 
aTgned, unto ſuch perſon or perſons as ſhall 
be duly choſen and appointed to be the aTignee 
or aÞgnees of the ſaid bankrupt's eſtate; And 
that he the ſaid /77/1:z@m Chesfhyre ſhall and will 
alſo deliver up all the eſtate and effects of the 
ſaid bankrupt, as ſhall or may have come to 
the hands or poſſeſſion of him the ſaid Milliam 
Ches/hyre, or to the hands or poſſeſſion of any 
other perſons, IN TRUST for him and for his 
uſe, unto ſuch perſon or perſons as ſhall be duly 
choſen aTgnee or aTignees of the ſaid bank- 
rupt's eſtate and effects, or otherwiſe as the 
ſaid commiſſioners ſhall direct or appoint. AND 
FURTHER, that he the faid-I/i/[iam Chesſbyre, his 
heirs, executors and adminiſtrators, ſhall aud 


will from time to time, and at all times here- 


after, well and ſufficiently ſave, defend, keep 
harmleſs, and indemnified, ALL the ſaid com- 
nuToners in and by the ſaid commiſſion named 
and authorized, their heirs, executors, and 
adminiſtrators, and every of them, their and 
every of their bodies, lands, tenements, goods, 
chattels, and eftate whatſoever, of, from, and 
againſt all and all manner of action and acti- 
ons, ſuits, arreſts, complaints, coſts, damages, 
and expenccs whatſoever, which they or ap 

c 0 


Ti Ato3rint. 337 
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of them ſhall or may ſuſtain, or he put unto, 
for or by reaſon or means of this preſent deed 
of afſigument, or any act or acts to be done ot 
executed by him the ſaid Milliam Chesfhyre in 
purſuance or by virtue of the ſaid commiſſion, 
or deed of aſſignment reſpectively. In WIr- 
vrss whereof the ſaid parties to theſe preſents 
have hereunto interchangeably ſet their hands 
and ſeals the day an nd year firil above writ- 


ten. 


Cog 


Advertiſement 4 for the Gazette. 


© Wirreas a commiTon of bankrupt is award- 
ed and iſſued forth againſt Francis Gibbons of, 
Sc. and he being declared bankrupt, is hereby 
required to furrender himſelf to the commit- 
ſioners in the ſaid commiſſion named, or the 
major part of them on the day of 
next at o'clock in the 
noon; on the | day of the ſame month 
at o'clock in the noon; on 
tlie day of following, at 
| o'clock in the © noon, at Gui 
Vall, Lenden, and make a full diſcovery and 
di {clofure of his eſtate and effects ; when and 
where the creditors are to come prepared to 
prove their debts; at the ſecond fitting to 
chuſe aſſignees; and at the. laſt ſitting the ſail 
bankrupt 1s required to finiſh his examination ; 
and the creditors are to aſſent to or diſſent 


4 + * 


_ 


The meſſenger pays for the room, in] inſerts this adver- 


tile mend in th 18 Gaxct ge. 


r Thete fittings ſhould be ten or eleven di ys diſtance fr: om 


each other, and the laſt ſitting muſt be on the forty jecend diy, 
'trom the date of the Gæzelle. 


© from 
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© from the allowance of his certificate : all per- 
* ſons indebted to the ſaid bankrupt, or who 
© have any of his effects, are not to pay or deliver 
* the ſame, but to whom the commiſſioners ſhall 
* appoint, but give notice to . 


Firſt fitting at Gui ball. 


Againſt this ſitting the practiſer ſnould pro- 
vide Shimſelf with the Gazette, in which the ſit- 
tings at Gaildball, fixed by the commiſſioners, are 
inſerted. 

As creditors may come in at this -fitting, we 
will here give precedents of the ſeveral forms of 
depoſitions, neceſſary from the various demands 
of creditors: firſt obſerving, once for all, that 
accompts current, aſſignments, bills of exchange, 
bonds, decrees, letters of adminiſtration, notes of 
hand, probates of wills, proteſts, reports, and all 
other ſecurities whatſoever, muſt be produced 
by the reſpective creditors, at the time of their 
proving their debts, and be exhibited to the 
commiſſioners. And alſo further obſerving, that 
the commiſſioners are not authorized to receive 
proof of debts at private meetings; they ought 
to be public. fittings, and ſeven days notice there- 
of at leaſt previouſly given in the London Ga- 
zette ; and notwithſtanding the debts to be prov- 
ed, ſhould be ſo directed hy an order from the 
Great Seal. 


— — — ——— ũ— — 2 —²d — 


The clerk to the commifſf on. 


Qatl. 
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Oath for proving a Debt. 
© To all fuch* queſtions as ſhall be aſked you, 


by virtue of this commiſſion awarded ' againſt 


* Francis Cibbens, you ſhall ſpeak the truth.” 
So help you Ged. 


Though » a witneſs will neither lay his hand 
on, nor Kkifs the book, on his being ſworn, yet 
his evidence 1s good. 


Jews are ſuffered to put © on their hats while 
they take the oath, 


Depoſitions. 


All creditors muſt ſign and ſwear to the truth 
of che depoſitions or proofs of their debts. 


Depoſition of the petitioning Creditor's Debt. 


At Guildball, London, May 7th, 1780. 


Syleefter Douglas. Charles Jones of High Hel- 

© born, in the county of Midale- 
* /ex, mercer, being ſworn and examined the day 
© and year, and at the place aboveſaid, upon his 
* oath faith, that Francis Gibbons of, &c. the per- 


8 n 


ot. tt. 


il. . 


* Which _ enerally, whether the examinant hath read, 
or heard read, gre e depoſition ? Whether the contents of it are 
true on the oath taken? Whether the debt was contracted 
whine the bankrupt was in trade, and whether the name ſub- 
| {cribed, be of the party's own hand-writing ? Unleſs the com- 
miſtoncr ſwearing the witheſs, ſaw him wiite his name, 
which indeed he commonly does. 
o 2 Sd. 6. Tr. th, Rep. 42. 
4 Sr. 921. 
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© ſon againſt whom the commiſiion of bankrupt, 
© now in proſecution, is awarded and iſſued, was 
before the date and ſuing forth 
ZJaac Bargrave. of the ſaid commiſſion, and 
N * {till is juſtly and truly indebteq 
t unto him this examinant in the ſum of 3007. 
© for goods fold and delivered by this examinant, 


© to the ſaid Francis Gibbons, before he became 


© bankrupt, for which ſaid ſum of 3007. or any 
© part thereof, this examinant hath not received 
ann © any ſecurity or ſatisfaction 
William Munn. whatever. 

Charles Jones. 


For a depoſition of trading, ſee fol. 274. and 
act of bankruptcy, fol. 280, 


For divers ſums of money. 
Ar, &c. 
+ 


Sl veſter Douglas. John Leigh of, &c. being 
| © ſworn and examined, the day 
and year, and at the place aboveſaid, before, 
&c. upon his oath ſaith, that Francis Gidbens of, 
&c. the perſon againſt whom the commiſſion 
of bankrupt, now in proſecution, 1s awarded 
and iſſued, was, before the date and ſuing forth 
of the ſaid commiſſion, and ſtill is, juſtly and 
truly indebted unto him this examinant, in the 
| * ſum of 701. for monies had 
Jaac Bargrave. * and received by the ſaid bank- 
| © rupt, to and for the uſe, and 

on the account of him this examinant; and 
alſo in the further ſum of 107. for money lent 
the faid bankrupt by him this examinant; and 
alſo in the further ſum of 127. for money paid 
by this examinant, to and for the uſe of the 


* fatd 


A * 


* 
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© ſaid bankrupt, and by his order; which ſaid 
© ſeveral ſums of money were received by, lent 
to, and paid for the ſaid Francis Gibbons, before 
© he became bankrupt, for which or any of them, 
© or any part thereof, this examinant hath not 
| © had, or received, any ſecurity 
William Munn, or ſatisfaction.” © 


John Leigh. 


Adminiſtratrix. 


At, &c. 


Slveſter Douglas. Mary Combes of, &c. widow 

© and adminiſtratrix of all and 
* ſingular the goods and chattels, rights, and 
credits, which were of James Combes her late 
© huſband deceaſed, at the time of his death, be- 
ing ſworn, &c. (as above) and (till is indebted 

© to this examinant in the ſum 
Jaac Bargrave. of 1007. for goods ſold and 

delivered by the ſaid James 
Combes in his life-time, to the ſaid Francis Gib- 
* bens, before he became bankrupt, for which 
« ſaid ſum of 100/, or any part thereof, this ex- 
* aminant hath not received, (nor did her ſaid 
late huſband in his life-time, to her knowledge 
| © or belief receive) any ſecurity 
William Munn. or ſatisfaction.“ 


Mary Combes. 


AMaenee e of @ bankrupt. 
| | At, &c, 


Sylveſter Douglas. Abraham Bently of, &c. one 
| of the aſſignees of the eſtate 


1 ———— 


* Sce fol. 10g. 


© and 
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and effects of Rowland Roſs of, &c. bankrupt, 
Ec. (as before) and ſtill is juſtly and truly in- 
© debted unto him this deponent and to Jeb 
< Mirth of, &c. aſſignees to the ellate and ef- 
* fects of the ſaid Rowland Roſs, in the ſum of 
; * gol. for goods ſold and deli- 
Jaac Bargrave. ..< vered to the ſaid Francis Gib- 
. | * bons before he became bank- 
© rupt, by the ſaid Rowland Roſs, before he be- 
came bankrupt, as appears to this examinant, 
© by the books of account of the ſaid bankrupt, 
© now 1n the cuſtody or power of this examin- 
ant, and the ſaid Joby Mirth, or one of them, 
© for which faid ſum of 507. or any part thereof, 
© this examinant (nor the ſaid John Mirth to the 
* knowledge or belief of this examinant) hath 
© received any manner of ſecu- 
William Munn. * rity or ſatisfaction whatſo- 
3 ME 3.4 Acraham Bexitley, 


The uſual depoſition on this occaſion is, © By 
a bankrupt on behalf of his aſſignee ;' now we 
apprehend that a depoſition, in conjunction 
with the aſſignee, when he may be eaſily pro- 
cured, is very proper, but not abſolutely ne- 
ceſſary, becauſe the banktrupt may happen ta 
have received the debt ſince his bankruptcy; and 
if ſo, the debtor might be obliged to repay or 
refund it to the aſſignees, yet ſure it would be 
ſuch a payment to the bankrupt, as to make him 
object to ſwear that he had not received the 
« ſame, or any part thereof, or any ſecurity or ſa- 
* tisfaFion whatſoever.” And according to this 
doctrine, the bankrupt muſt either in ſome caſes 
be perjured, or his creditors loſe part of his 
eſtate and effects. 


Depo- 
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Depeſition by bankrupt and aſſignee. 


Francis Gibbons late of | 
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the perſon againſt whom this commiſſion 
of bankrupt is awarded and iſſued, and 
now in proſecution, and Jebn Partridge 
of, &c. and Charles Dennis of, &c. joint 
aſſignees of the eſtate and effects of the 
ſaid bankrupt, being ſeverally ſworn and 
examined the day and year, and at the 
place above mentioned before, &c. 
upon their reſpective oaths ſay ; and firſt, 
this examinant F. G. for himſelf ſaith, 
that John Norcot of, &c. gentleman, is 
juſtly and truly indebted to the ſaid J. P. 
and C. D. as allignees of the eſtate and 
effects of this examinant, and to the ſaid 
eſtate and effects, in the ſum of fiſty pounds 
for goods ſold and delivered to the ſaid 
J. N. by his order, by him this examin- 
ant before he became bankrupt, which 
ſaid ſum of 504. or any part thereof, he 
this examinant hath not received, nor have 
or hath the ſaid other examinants, or 
either of them, to his knowledge or be- 
lief, received the ſaid fum of money, or 
any ſecurity or fatisfaction for the ſame : 
And theſe examinants F. P. and C. D. 
upon their ſeveral oaths, each ſpeaking 
for himſelf, reſpectively ſay, that they 
have not, nor hath either of them received 
the ſaid ſum of 501. or any part thereof, 
or any ſatisfaction or ſecurity for the ſame, 


to the knowledge or belief of the other of 
— | | 


Aſſienee 
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Aſſignee of a © debt. 
| At, &c. 


Sylvefter Douglas. James Welſh of, &c. and 
Miles Crouch of, &c. being 
« ſeverally ſworn and examined, the day and year, 
© and at the place aboveſaid, before, &c. upon 
their oaths ſeverally ſay; and firſt this examin- 
© ant James Welſh for himſelf ſaith, that Francis 
_ © Gihlons of, &c. the perſon againſt whom the 
© commitſion of bankrupt now in proſecution is 
© awarded and iſſued, was before the date and 
© iſſuing forth of the ſaid commiſſion, and till 
© is, juſtly and truly indebted unto him this ex- 
0 aminant, in the ſum of 301. by virtue of a 
| certain indenture of afſign- 
Jaac Bargrave. © ment, duly executed by the 
- 51 © faid Miles Crouch to this ex- 
aminant, dated the day of June, 3 

of one * debt or ſum of 30]. due and owin 
the ſaid Miles Crouch, from the ſaid Krabi 
Gibbons, before he become bankrupt, and both 
theſe examinants ſay, that they have not, nor 
© hath either of them, to the knowledge or be- 
£ lief of the other of them, received any ſecurity 
© or ſatisfaction whatſoever, for 
William Mum. the ſaid ſum of 301. or any 

< part thereof. 
Tſaac —.— 
William Munn. 
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© See fol, 110. | 
f If the creditor is tic aſſi ignee of a bond, you ſay here, 
of one bond or obligation, entered into by the ſaid bank- 
© Iup+ 
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At, Ke. 


Slveſter Douglas. Edward Smith of, &c. 
* uſual to] and ſtill is zun in- 
debted unto him this examinant in the ſum of 
© 40/. for the attendance, “ fees, and monies 
laid out and expended by him this examinant 
in and about the affairs and buſineſs of the ſaid 
© Francis Gibbons, before he be- 
Taac Bargrave, © came bankrupt, for which ſaid 
* fum, &c. [as uſual] ſave. a 
© note ſigned © A. Sidney, dated 18 Aug. laſt 
for 20/7. payable to the bankrupt, and indorſed 
by him to this examinant, and alſo fave and 
© except, that he this examinant has brought an 
© action for the ſaid debt in his majeſty's court of 
King's Bench at Weſtminſter, wherein bail has 
© been put in above for the ſaid 
© bankrupt.” 


Edward Smith. 


. 
6 


* rupt unto the ſaid Miles Crouch, in the penal ſum of 

0 with condition, for payment by the ſaid bankrapt, 
to the ſaid Miles Crouch, the ſum of [the money 
due], with lawful intereſt for the ſame, on a day long ſince 
© paſt.? 

0 See fol. 111. 

k We apprehend, that under commiſſions of bankrupt, an 
attorney or ſolicitor is not obliged to deliver a bill, or to 
ſubmit to a taxation. See my Read. on Stat. Geo, II. 71. 
'The courts at law have determined that the a& for their re- 
gulation does not extend to their executors or adminiſtrators. 

Comb, 348. Barnes's Notes C. p. 119. Andr. 276. 2 Sura. 
1056. We would not be underſto d to include the clerk of 
the commi fon's bill of fees in this cbſervation, 


On 


346 
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Sylveſter Douglas. 
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Bill of Exchange. 
At, &c. 


© Robert Bond, of, Sc. [as 
© uſual] and ſtill is juſtly and 
truly indebted unto him this 
© examinant in the ſum of 40. 
© by virtue of a bill of exchange 
© drawn by the ſaid Francis Gib- 
* hons, before he became bank- 


. © rupt, on the day of 


Taac Bargrave. 


William Munn. 


Silveſter Douglas. 


Laac Bargrave. 


© laſt, upon Charles Dingley, for 
© payment of the ſaid ſum of 404. 
© fix days after date, for value 
© received of this examinant, 
© for which ſaid ſum of 40 J. c. 
( [as uſual} ſave and except the 
© ſaid bill of exchange, and two 
© more bills of the like effect, 
© and the proteſts for non-ac- 
* ceptance and non-payment of 
© the faid bill.” 


| Robert Bond, 
On bond. 


At, Oc. 


© Peter Sainthill of, &c. [as 

© uſual to] in the ſum of 1000 J. 
* for principal and intereſt due 
© to this examinant, by virtue of 
© one bond or obligation bear- 
© ing date the day of 
; 17 under the hand 
© and ſeal of the ſaid Francis 
© Gibbons, before he became 
* bankrupt; for which ſaid ſum, 
© Sc. 


at Cuildball. 347 


William Munn. * Sc. [as uſual] fave and except 
' © the ſaid bond or obligation.” 
Peter Sainthill. 


Or thus, 


At, &c. 


© Edward Ironfide of London, eſquire, being 
© ſworn and examined the day and year, and at 
© the place above-mentioned, before the major 
© part of the commiſſioners named and autho- 
© rized in and by a commiſion of bankrupt award- 
ed and iſſued, and now in proſecution againſt 
Francis Gibbons of, Ec. upon his oath faith, that 
© the faid Francis Gibbons was before the date and 
© ſuing forth of the ſaid commiFon, and ſtill is, 
< juſtly and truly indebted to this examinant, in 
the ſum of 500 J. for ſo much money lent and 
* advanced by this examinant to the ſaid Francis 
© Gibbcns before he became bankrupt, and alſo 
in the further ſum of 175 J. for intereſt due 
© thereon before the time aforeſaid, making to- 
© gether the ſum of 675 J. for which, or any part 
thereof, this examinant hath not received any 
* ſecurity or ſatisfaction whatſoever, fave and ex- 
* cept a certain bond or obligation, dated the 
: day of which was in the year 
* of our Lord 1763, under the hands and ſeals of 
© John Johnſon, of Landon, eſquire, Charles Cole of 
* Twickenham, in the county of Middleſex, gen- 
© tleman, and the ſaid bankrupt, by the name and 
* deſcription of Francis Gibbons of London, mer- 
© chant, in the penalty of 1000 J. conditioned for 
the payment of 500 J. and intereſt, on the 


day o next enſuing the date of 
* the ſail bond or obligation.” 


3 Connatry 
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Country creditors. 


The debts of the country creditors muſt be 
proved by affidavits ſworn before a maſter extra- 
ordinary of the court of Chancery, in the country, 
and produced and exhibited to the commiſſioners, 
at one of their fittings in London. They ſhould 
be the ſame in /ub/tance as depoſitions, otherwiſe 
they will be rejected, but their forms muſt be 
altered; the addition and deſcription of the 
bankrupt in the commiſſion mult be exactly ſet 
forth in the affidavits, otherwiſe they will not be 
admitted. 

If the creditor has any ſecurity for his debt, he 
muſt annex it to or ſet it out in his affidavit, 
and alſo ſave and except it therein.“ 


On decree. 


At, Se. 


Slveſter Douglas. Charles Meriton of, Sc. [as 

| © before and ſtill is juſtly and 

© truly indebted unto him this 

© examinant in the ſum of 500 J. 

* decreed to this examinant by 

© a decree of the high court of 

| © Chancery, dated the 18th day 

Jaac Bargrave. of May now laſt paſt, pro- 

© nounced before the ſaid Fran- 

© cis Gibbons became bankrupr, 

in a cauſe depending in the 

© ſaid court, wherein he this 

© examinant is complainant, and 

the ſaid bankrupt is defendant; 

illlan Munn. for which faid tum, Sc. [as 
< uſual. ] 


Charles Meriten. 
E xe- 
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2. 5 #2 Executor NR. 
At, Se. 


Sylveſter e © Jobn James of, Sc. execu- 
* tor of the laſt will and teſta- 
ment of Nicholas Bradſhaw, 
© late of, &c. deceaſed, being 
« ſworn, Sc. {as uſual] for 

| which ſaid ſum of, Cc. [as 

Jaac Bargrave, © uſual] ſave and except a war- 

rant of attorney dated the 
r day of June 1780, for 
confeſſing judgment on a mu- 

1 © tuatus in his majeſty's court of 

Puliam Mun. Common Pleas at Weſtminſter.” 


John James. 
Creditor by > judgment. 
At, &c. 
Dab Douglas, © George Welp, of, 74 Joſeph 
© Milner, of, &c. ry Jupp, 


© of, Sc. [as uſual] and ſtill is fatty = truly 
© indebted unto theſe examinants, in the ſum of 
850 J. of lawful money of Great Britain, before 
© he became bankrupt, for damages and © colts 
* recovered. by theſe examinants, in his majeſty's 
court of King's Bench at Weſtminſter, in or about 

© Eaſter term laſt, againſt the ſaid 

Lac Bargrave, * bankrupt, in an action upon the 
caſe for promiſes, for which 


— 9 »„— n a 4 | A * 


2 See fol. 130. 
. 
© If the judgment is interlocutcry only, the commiſſioners 


will not allow the plaintiff to add colts to his debt. See fol. 
150. 


2 - LOS 


A a © ſaid 


— — 
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ſaid ſum of 8 50 J. or any part thereof, theſe 
© examinants have not, nor hath any of them, to 
© the knowledge or belief of the other of them, 
© received any ſatisfaction or ſecurity whatſoever, 
© ſave and except the ſaid judgment, in the ſaid 
© court of King's Bench, ſigned on or about the 
© ſeventh day of June 1780, and 
William Alunn. entered on the roll 862. 
: | George Welp. 
Foſeph Milner. 


Mary 7 . 


If the judgment be on a writ of inquiry, the 4 

inquiſition muſt be exhibited ; if on a verdict, 
the © poſtea; if on a confeſſion, the judgment 
paper is to be exhibited ; but lord Hardwicke * 
ſeems to think that a copy of the judgment it- 
telf ought to be produced; if ſo, it muſt be on 
treble ſix- penny ſtamped paper, and examined 
by the original record, for which purpoſe you 
muſt apply, if it be a judgment in B. R. to the 
clerk of the treaſury; if it be a judgment of C. B. 
vou muſt apply to Mr. Stubbs, clerk of the trea- 
fury, at his houſe in Old Palace Yard, Weſtmin- 
Fer. | | 


Mortgagee . 


Ar, Se. 


Sylveſter Douglas. *© James Strange of, Sc. [as 

| © uſual] ſave and except one in- 
* denture of mortgage, bearing 
date the day of June 


— 


This muſt be underſtood of B. R. for in C. B. the protho- 
natory keeps it in order to deliver it over to the clerk of the 
judgents, which is not afterwards to be taken out of the 


office, without leave of the court. Reg. C. B. Trin. 13 Ges. 2. 
* Tr. Al. Rep. 83. OS 


© See fol. 137. 
— 5 1780, 
o / 


— — — 
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1780, for the payment of 420 J. 
8 © on the 22d day of Auguſt 1780, 
laac Bargrave. which ſaid mortgage this exa- 
* minant doth agree or aſſign, 
© and doth hereby ſurrender and 
give up for the benefit of the 
© creditors claiming or ſeeking 
© relief under the faid commiſ- 
Lillium Munn. * ſion.” 


of 
Jonas Strong. 


On note of hand. 
At, Se. 


SyIoeſter Douglas. E. B. of, Sc. being ſworn, 
Sc. [as uſual] and ſtill is juſtly 

© and truly indebted to this examinant, in the 
* ſum of 890 J. and upwards, for money lent by 
© this examinant to the ſaid Francis Gibbons, be- 
fore he became bankrupt, for which ſaid fum of 
* 890 J. or any part thereof, this examinant hath 
not received any ſatisfaction or ſecurity whatſo- 
ever, ſave the ſeven following promiſory notes; 
one dated the 22d of Mey 1780, under the hand 
of the ſaid Francis Gibbons, whereby he promiſes 
to pay to this examinant, or order, one year af- 
© ter date, 200 J. with s inte- 

Iſaac Bargrave. reſt; the other ſix promiſory 
© notes are under the hand of 

* one A. F. and made payable to the ſaid Francis 
Gibbons, and by the ſaid Francis Gibbons indorſed 
h to this examinant, and are for the ſeveral and 
reſpective ſums following; one dated 19 Sep- 


W 


c 
c 


£ 


A 


—— 


8 Intereſt is not allowable in bankrupt caſes, unless it be 
expreſly mentioned in the body of the note. See fol. 168, 

d An indorfed note may be proved under the ſeveral com- 
miſſions, until the party is ſatisfied his whole debts. See fol. 
vis, 11 
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© zember 1766, for 150 J. payable ſix months after 
© date ; another dated'18th OFober 1766, for go/. 
© payable fix months after date; another 8th No- 
© vember 1766, for 1001. payable four months 
© after date ; another dated 4th December 1766, 
© for 115 J. payable five months after date; and 
« the other of the ſaid notes dated 
© 26th of December 1766, for 


| © 125 J. payable ſix ma! aths after 
William Munn. date.“ Fx 


By pertiicrs. 


Slveſter Douglas. James Lalley of, Sc. [as 
| F uſual] and ſtill is juſtly and 
truly indebred unto him this 
© examinant; and George Adams 
his partner in trade, in the ſum 
© of 20 J. for goods fold and de- 
livered by this examinant, and 
the ſaid George Adams 1 in part- 
Tjaac Bargrave. nerſhip as aforefaid, to the ſaid 
Francis Gibbons, before he be- 
came bankrupt, for which faid 
ſum of 20 J. or any part there- 
© of, this examinant hath not, 
nor hath his partner, to his 
Knowledge or belief, received 
| any fecurity or ſatisfaction 
WWiikam Minn. © whatſoever.? 


A 


* 


James Leller, 
Upon a policy of inſurance. 


* Jopn Miles of London, eſq. one of the man- 
gers, owners, and agents, of the Liberty priva- 
deer, being 2 1\ ry ON, Se. [Las vival] and 1 8 


2 „ zulte 


c 


* 


Lal 


c 
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* juſtly and truly indebted unto him this exami- 
* nant and others, the owners, captains, officers 


and crews of the faid privateer, in the ſum of 


two hundred and twenty-nine pounds ten ſhil- 


lings, by virtue of a policy of inſurance made 
out in the names of Charles Church and Jebn 
L.loyd, late of London, merchants; ſince deceaſed 
(who were two other of the managers, owners, 
and agents of the ſaid privateer) and ſubſcribed 
by the faid Francis Gibbons, on or about the 
11th day of J 1780, before he became bank- 
tupt, for the ſum of three hundred pounds upon 
goods loaden or to be loaden on board the ſhip 
La Bute, a prize taken by the ſaid privateer, 
but-not condemned, Fames Martin, maſter, for 
a voyage at and from Scotland, a port in Europe, 
in the poſſeſſion of the crown of Great Britain, 
to London, at 5 J. per cent. premium, and in cafe 
of loſs to abate two pounds per cent. And by 
the ſaid policy it was and is agreed, that the 
ſaid goods and merchandizes fhould be valued 
at one hundred and fifty pounds, and no other 
or further proof of intereſt ſhould be required 
than the ſaid policy. And the affurers there- 


by agreed that the production of the ſaid policy 


ſhould be a ſufficient proof, not only of the 
amount or value of the intereſt as therein before 
agreed, but alſo of the property of the affured 
in the ſaid goods, though not condemned, with- 
out any other evidence whatſoever : and it was 
and is by the ſaid policy further agreed, that 
in cafe the ſhip and cargo were or ſhould be 
diſpoſed of at Scotland, to return four pounds 


© fer cent. warranted to depart with convoy; and 


£ 
£ 
c 


c 


this examinant further ſaith, that the ſaid ſhip, 
in the due proſecution of her ſaid voyage for 
London, was ſtranded on the coaſt of ——, 
by means whereof an average loſs did accrue on 

A a 3 the 
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the ſaid policy, which ſaid average loſs the other 


© under-writers, on the 27th day of Auguſt 1780, 
© adjuſted at ſeventy-ſix pounds ten ſhillings per 


© cent. to pay in a month, by ſubſcribing their 
© names to an indorſement on the back of the 


© faid policy in the words and figures following, 


© (that is to ſay) Lendon the 27th Auguſt 1780, 
© aqhuſted an average loſs on this policy at ſe- 
© venty-ſix pounds ten ſhillings per cent. to pay in 
* 2 month.” And this examinant further faith, 

© that: the ſaid Francis Gibbons is indebted to 5 
© examinant and the other owners, officers, « cap- 


© tains and crews of the ſaid privateer, in the ſaid 
© ſum of 229 J. 10s, in reſpect of the ſame fo 


© adjuſted at 76 J. 105. per cent. as aforeſaid aver- 
* age loſs ; for which ſaid ſum of 229 J. 105. or 

© any part thereof, this examinant hath not, nor 
© did the ſaid Charles Church and John Lloyd, de- 
* ceaſed, or either of them in their reſpective 
life- times, nor hath any other perſon or perſons 
© for his or. either of their uſe or uſes, or for the 
© uſe of any other perſon or perſons intereſted in 
© the ſaid policy, to the knowledge or belief of 
© this examinant, had or received any ſatisfac- 
© tion or ſecurity whatſoever, ſave and except 
* the ſaid policy.” John IT iltes. 


Creditor on report in Chancery. 


At, Se. 


Sylveſter Douglas. © Daniel Goccher of, Sc. [as 
| uſual] and ſtill is juſtly and 
© truly indebted unto him this 
© examinant in the ſum of 10017. 
: reported due to him from the e 
raid Jrancis Cibbens, by N 
Anguiſb, eſq. one of the na 


** 


* 


1 
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{aac Bargrave. of the high court of Chancery, 


© as by his report, dated the 20th 

day of May laſt, made in a 

| © caule depending in the ſaid 

court, wherein this examinant 

is complainant, and the ſaid 

© Francis Gibbons is defendant, 

Iiilliam Munn. may more fully appear; for 
© which ſaid ſum, Sc. [as uſual.] 

Daniel Goodyer, 


As the bankrupt appeared and ſurrendered at 
the firit meeting, there is no. occaſion to repeat 
the memerendum thereof, but refer the reader to 
fol. 327, but it the bankrupt has not yet ſurren- 
dered, nor does at this ſitting, then prepare the 
following memorandum, 


At, Oe. 


© Memorandum, that we, the major part of the 
commichoners, named and authorized in and by 
© a commiſſion of bankrupt awarded and iſſued, 
© and no in profecution againſt Francis Gibbons, 
© of, Sc. met the day and year, and at the place 
above-mentioned, purſuant to notice in the 
London Gazette for that purpoſe ; but the ſaid 
© Francis Gibbons did not ſurrender himſelf to us, 
© or make any diſcloſure or diſcovery of his 
© eſtate or effects, or ſend any excuſe why he 
did not.“ 
Svtvefter Douglas. 
Iſaac Bargrave, 
5 William Munn. 
If neither the bankrupt ſurrenders, nor any 
creditor proves or claims a debt at this fitting, 
which is' not unuſual, this addition feems proper, 


to the laſt memorendum, viz. nor did any cre- 


Aa 4 © ditor 
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© diror prove or claim any debt under the ſaid 
© commiſſion,” 


Creditors who may not be able to attend the 
next fitting, to vote in the choice of aſſignees, 
yet defirous of making over their votes to ſome 
other perſon, muſt execute a deed for that pur- 
poſe, to the following effect: 


Letter of attorney to vote in the choice of afſignees. 


© Know ALI MEN by theſe preſents, that I 
© Harriot Luther, of, Cc. one of the creditors of 
©: Francis Gibbons of, &c. againſt whom a com- 
* miſſion of bankrupt, under the great ſeal of 
© Great Britain, hath been awarded and iſſued, 
© Have made, ordained, conſtituted, and ap- 
pointed; and by theſe preſents oo make, or- 
© dain, conſtitute, and appoint George Lucas of 
© Sc. my true and lvl ittordey by me, and 
© in my name, place and ſtead, to appear before 
the commiſſioners in and by the ſaid commiſ- 
© fion named and authorized, or the major part 
* of them, at Guildball, London, or elſewhere, at 
* the days and times appointed in the London 
© Gazette, for the choice of aſſignees of the eſtate 
and effects of the faid Francis Gibbons ; and then 
* and there, for me and in my name, to conſent 
with whom the monies to be received from time 
© to time, amounting to the ſum of 100 J. or up- 
* wards, out of the faid bankrupt eſtate and ef- 
* fetts, ſhall remain until the ſame be divided. 


# The addition of the bankrupt muſt be exactly as in the 
commiſſion, otherwiſe it does not appear that the bankrupt is 
the debtor, and for this defect therefore the comfniſſioners 
will rejec it, 


And 
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© And alfo, for me and in my name, * to vote in 
© the choice of one or more afſignee or aſſignees 
of the ſaid bankrupt eſtate and effects, as my 
{ſaid attorney, or the commiſſioners and credi- 
tors then preſent, ſhall think moſt fit and pro- 
per, for the better management, getting in, 
recovering and ſecuring of the ſaid bankrupt 
eſtate and effects. And alſo in caſe that I the 
ſaid Harrict Luther ſhould happen to be choſen 
aſſignee under the faid commiſſion, at ſuch 
meeting of the creditors of the ſaid Francis 
Gibvons ; then as my ſaid attorney, and for me, 
and in my name, to accept the ſaid truſt, and 
ro execute a counter-part of the aſſignment to 
the commiſſioners, and further, to act, do, and 
perform, all and whatſoever ſhall be needful 
and requiſite to be done in, about, or concern- 
ing the premiſes. Anp I do hereby ratify, 
confirm, and allow all, and whatſoever my ſaid 
attorney ſhall lawfully do, or caute to be done 
for me, by virtue of theſe preſents, and of the 
power and authority hereby to him by me given. 
Is wiTNess whereof I the fad Harrict Luther 
have hereunto ſet my hand and ſeal this 11th 
day of May, in the twentieth year of the reign 
of our ſovereign lord George the third, &c. and 
in the year of our Lord 1780. 
Harriot Luther, (L. S.) 
Sealed anddelivered 
(being firſt duly ! 
ſtamped) in the 
preſence of 
John James, 
Thomas Marye, 


— 


* 


For letter to attorney to ſign conſent to the commiſſioners 
certifying the great ſeal that the bankrupt hath conformed; to 
content to aiſignees their commencing Wits in equity, Sc. and 
to receive dividends. See fol. 

On a e chilling. 
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This letter of attorney muſt be accompanied 
with an affidavit of its due execution. 


3 of the execution of the above letter of 


n 


John James, of makdth oath, that 


© he was preſent and did ſee Harriot Luther ot, 


Sc. duly ſign, ſeal, and as her act and deed de- 
liver the letter of attorney hereunto annexed, 
© and that the name Harriet m Luther, ſubſcribed 
© againſt the ſeal of the ſaid letter of attorney, 
is the own proper hand-writing of the ſaid Har- 

© riet Luther, and that the names of this depo- 
© nent, and of Thomas Marye ſubſcribed to the 
© ſaid letter of attorney, as witneſſes to the exe- 


© cution thereof, are of this deponent's, and of 
© the ſaid Thomas Marye s own proper reſpective 


© hands writings.” John James. 


£ Sworn at Saint Edmonds ® Bury, 
in the county of Sf, the 11th 
day of May, in the year of our 
Lord 1780, before me, 
Nicholas Rowe, 
maſter in Chancery o extraordinary.” 


If the party puts her mark inſtead of her name, the af- 
fidavit mutt run thus: and that the mari ſubſcribed againk 
© the ſeal of the ſaid letter of attorney, hereunto annexed, 
© thereto//ez, is the own proper mari of the ſaid Harriet Lu- 


„ Fber.” 


n If the place where the affidavit was ſworn, is not in- 


.  ſerted in the jurat, it will not be received, becauſe, for ought 


appears to the contrary, 1t might have been taken within ten 


miles of London, and if fo, the maſter extraordinary had not 


authority to {wear the party. 

2 The matter muſt ſet himſelf out to be a maſter extraordi- 
nary in Chancery, otherwiſe. he will not appear to have any 
authority to take affidavits in that court. 

The 
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The above letter of attorney and affidavit muſt 
be exhibited. 


Second ſitting at Guildhall. 


As ſome or one of the commiſſioners may hap- 
pen to attend this ſitting, who did not at either 
of the former ones, we will here give the proper 
precedent on ſuch an occaſion. 


Memorandum of the qualifications of two of the com- 
miſſioners who have not atted. 


At, &c. 


Sylveſter Douglas, © Memorandum, that Charles 
* Robinſon, and John Nares, eſ- 
« quires, heing two of the commiſſioners named 
© and authorized, in and by a commiſſion of 
© bankrupt, awarded and iffued againſt Francis 
Gibbons of, Sc. did, before they proceeded ro 
act in the fad commiſſion, reſpectively take 
the oath of a commoner, preſcribed and ſpe- 
cified, in and by an act * parliament, made 
* and paſſed in the fifth year of the reign of his 
© late majeſty king George the ſecond, intituled, 
“An act to prevent the committing of frauds b 
© bankrupts,” according to the direction of the 
£ faid act. 
Witneſs, Charles Robinſen, 
John Rayner, John Nares. 
Clerk to the commiſſion. 


A 


* 


As we have before [fol. 327. ] given forms of 
the memorandumt, when bankrupt ſurrenders, or 
does not, we wil not inſert them here again, 
but only obferve, that it ſeems proper always ro 
make a memorerdum in either caic. 


Claim. 
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Charles Robinſon. Be it remembered, that James 
Hockaday of, Sc. the day and 
© year, and at the place above- 
mentioned, claimed a debt of 
Ten Nares. 100 J. as due to Jobn Mianing- 
ton of, Sc. from Francis 7 4 
Bons the ſaid bankrupt, for 
Fylveſter Douglas.“ goods ſold and delivered. 
r Hockaday. 
The claimant is not Worn, and therefore the 
claim will not be ſufficient to intitle him to a 
ſhare of the dividend till duly proved. 
All the creditors preſent having proved their 
Shes, they proceed to the choice of aſſignees; 
of this Choice one of the following memer ond. URS 
is Madc. 


* 
* 
— 


Memorandum of the choice af offiences. 
A Tt, 2 . 


Charles Robinſon. * Memorand:m, that this being 
© the day appoint ted in the Ton- 
© don Gazette, for the choice of af gnees of the 
© eſtate and effects of Francis Gibbs of, Sc. the 
© perſon againſt whom the cormitſion of bank- 
© rupt, now in proſecution, is awarded and 1{- 
© ſued ; We, whole names are hereunto written, 
8 being the major part in Value of the creditors 
© of the {aid Francis Gibbon, 
John Nare:s. © preſent at this ſitting, and who 
© have Þroved our debts to be 


— 


% 


10 . 
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10 J. or upwards, have choſen, and do hereby 
* nominate and chuſe, Jobn Partridge of, &c. 
© and Charles Dennis of, &c. to be allignees of 
the eſtate and effects of the ſaid Frau is Cibbons, 
and we do hereby deſire the commiſſioners to 
* make an aſſignment thereof to them accord- 
© ingly. 


Ly 


A 


John Partridge. 


© We do accept of the Jchn Leigh. 
ſaid truſt, and pro- Mary Combes. 
miſe to execute a Abraham Bentley, 
counter part of rhe for himſelf and 
aſſignment to the John Mirib. 
commiſſioners.” James M alſb. 
Jabn Partridge. 4 Charles Dennis. 
Charles Dennis. George * Adams, 
for himſelf and 
company, 


© Memorandum, That before the creditors pro- 

* ceeded to the choice of aſſignees, they directed 

| © that the monies to be received 

 Syivefter Douglas. from time to time, as often as 

© they amounted to the ſum of 

©1007, or upwards, ſhould be paid into the 

hands of Sir Charles Afgill, bart. and company, 
© bankers, in Lombard-ſtreet, London.” 


a_ 


— 


4 But he may not happen to be a creditor, fer though an 
alignce generally is, it is not at all neceſſary. See Tr. M12. 
Rep. 153. pl. 92. 

r We apprehend, that though this perſon was not the part- 
ner who erally fever to the debt, that yet he has a legal right 
to ſigu this choice, and alfo to ſign conſent to the commiſſion- 
ers certifying the great ſeal, that bankrupt has conformed z 
and he may alto empower a perſon to act for the partnerſhip. 


; Meme 
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Memorandum of the choice by one creditor only, 


and that by power of attorney. 


At, &c. 


Charles Robinſon. Be it remembered, that this 
© being the day appointed 1n the 
© London Gazette, by the major part of the com- 
© milioners named and authorized, in and by a 
* commiſſion of bankrupt awarded and iſſued, 
and now in proſecution againit Francis Gibbons 
© of, Sc. for the choice of one or more aſſignoe 
* or aſſignees of the ſaid bankrupt's eſtate and ef- 
fects; Samſon Bond, by virtue 
*of a letter of attornev, dated 
© 20th of May now laſt paſt, 
© from Jonas Strong, who hath duly proved a 
© debt of 10/7. or upwards under the faid com- 
* miſſion, and is the major part in value of the 
* creditors now preſent, who have proved debts 
© under the ſaid commiſſion, doth nominate, 
© ele, and chuſe William Twiſt to be ſole aſ- 
© lignee of the eſtate and effects of the ſaid bank- 
*rupt, and doth deſire the ſaid commiſſioners 
© to make an äſſignment to the ſaid William 
© Twiſt accordingly.” 


Jobn Mares. 


Samſon Bond. 
I do accept, Sc. 


William Twiſt. 
Hlvetter Douglas. 


FEY 


s The attorney may, we apprenend, chuſe his principal 
aſlignee, but then his letter of atitoi ney muit authorize him 
ſo to do, and alio to accept the truſt tor the principal. See 
fol. 126. n. 

Aformge 
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Memorandum of only one creditor, his voting in 
the choice of aſſignees. 


Charles Robinſon, Be it remembered, &c. [as be- 
© fore] I Luke Cleave who have 
proved a debt of 10 J. or up- 
© wards, under the ſaid commiſ- 
ſion, and am the major part 
in value of the creditors now 

Jobn Nares, © preſent, who have proved debts 

» | © under the ſaid commiſſ on, do 
© nominate,  &c. myſelf ſole aſ- 
ſignee of the ſaid bankrupt's 
© eftate and effects, and do de- 
© fire the ſaid commiſſioners to 
make an affignment thereof to 
© me accordingly.” 

© ] do accept, &c. Luke Cleave. 


Lale Cleave. 
Slveſter Douglas. 


If it ſhould happen that no creditor of ſufficient 
value attends this fitting, the choice, it ſeems, 
muſt be adjourned to ſome future day, of which 
due notice muſt be given in the Gazette. 


Memorandum of the adjournment ef the choice of 
aijtgnees. 
At Mc. 
© Be it remembered, &c. [as before to © and ef- 
fects' in laſt folio] no creditor, who had proved 
© a debt of 10 J. or upwards, under the ſaid com- 
* miſſion, voted in the choice of one or more 
© afſignee or ailignees of the ſaid bankrupr's 
celace and effects; we therefore do hereby ad- 
Jjourn 
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364 Second Sitting 
£ Journ the ſaid choice until Thur/day the: 


day of next, at ten o'clock in the fore- 


© noon, at Guilaball, London. | 


Aſtgument * to aſſiguees, after a proviſional offign- 


ment. 


Tus INDENTURE fripartite, made, Cc. Br- 
© TWEEN Thomas Powell of, Cc. gentleman, of 
© the firſt part; Hlveſter Douglas, eſquire, and 
© ſſaac Bargrave and William Munn, gentlemen, 
© the major part of the commiſſioners named and 
© authorized in and by a commiſſion of bank- 
< rupt, awarded and iſſued, and now in proſe- 
© cution againſt Francis Gibbons of, Sc. of the 
© ſecond part; John Partridge of, Sc. and Charles 
Dennis of, Sc. of the third part. WRER EAS 
his majeſty's commiſſion under the great ſeal 
© of Great Britain, grounded upon the ſeveral 
© ſtatutes made and now in force concerning 


© bankrupts, bearing date at Weftminfter, the 


c day of October, in the year of our 
Lord 1780, hath been awarded and iſſued againſt 


the ſaid Francis Gibbon', and directed to Charles 


* Robinſon, Jobs Nares, and Sylveſter Douglas, eſ- 
© quires, Jaac Beærgrave and William Munn, gen- 
© tlemen, thereby giving full power and autho- 
© rity to the ſaid commiſſioners, four or three 
© of them, to execute the ſame commiſſion, as 
© by the ſame commiſſion, relation being there- 
© unto had, more fully and at large it doth and 
© may appear. AND WHEREAS upon the execu- 
© tion of the {aid commiſſion, it appeared to the 
© major part of the commiſſioners, in the ſaid 


— _ "—_ — — „ n ina 


t Seven days notice at leaſt ſhould be given in the Gaxette of 
this adjournment, and the Cauſe thereof. . 

* To be engrefied on a fingle five ſhilling ſtampt ſkin of 
parchment. 


© com- 
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* commiſſion authorized, upon due examination 
© of witneſſes, and other ſufficient proof upon 
© oath, that the ſaid Francis Gibbons did, from 
the month of January 1779, carry on the trade 
and buſineſs of a merchant, by exporting and 
importing divers kind of goods, and did by 
ſuch trade and buſineſs ſeek and endeavour to 
get his living, as other merchants uſually do; 
* and, in the courſe of his ſaid trading and deal- 
ing, he became indebted unto Charles Jones of, 
Sc. in the ſum of 100 J. and upwards, for 


goods fold and delivered. AND wHEREas the 


© faid Francis Gibbons did, in the judgment of the 
major part of the ſaid commiſſioners, become 
< bankrupt to all intents and purpoſes, within 
the compaſs, true intent and meaning of the 
< ſeveral ſtatutes made, and now in force, con- 
© cerning bankrupts, or within ſome or one of 
them, before the date and ſuing forth of the 
ſaid commiſſion, and they did adjudge and de- 
clare him bankrupt accordingly. Ax D WHERE“ 
© as the ſaid commilFoners, parties to theſe pre- 
© ſents, in further execution of the ſaid commiſ- 
ſion, and of the ſtatutes therein mentioned, 
© and by virtue of the ſame, by indenture bear- 
© ing * date the day of 

© and made, or mentioned to be made be- 
© tween the ſaid Hlveſter Douglas, Jaac Bar- 
grade, and William Munn, of the one part, 
© and the ſaid Thomas Pewell, of the other part, 
© reciting as herein before recited. Awp ars0 
© RECITING, that the ſaid commiſſioners, parties 
© thereto, in further execution of the ſaid com- 
* miſſion, and of the ſtatutes therein mentioned, 
© had alſo found out and diſcovered, or it other- 


* wiſe appeared to them, that the ſaid Francis 


— at 


Pate of the proviſional aſſignment, in fol. 332. 
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* 


Gibbons, at the time he became bankrupt as 
aforeſaid, or afterwards, was poſſeſſed of, inte- 
reſted in, or well intitled unto fundry goods, 
wares, chattels, merchandizes, ſtock in trade, 
houſhold ſtuff, implements of houſhold, bed- 
ding, plate, linen, and other things, and that 
there were alto divers debts, ſum and ſums of 
money, due and owing unto the ſaid Francis 
Gibbons, and his eſtate, from ſeveral - perſons. 
AND ALSO FURTHER RECITING, that the faid 


© commiiHoners, parties thereto, thought it ne- 


c 
c 
c 
= 


c 


c 


bo 


ceſſary, tor the better preſerving and ſecuring 


the eſtate of the ſaid Francis Gibbons, to appoint 


an aſſignee proviſionally of his eſtate and ef- 
fects, Until choice ſhould be made, by the 
major part in value of the creditors, of an aſ- 
ſignee or aſſignees of the eſtate and effects of 
the ſaid bankrupt, purſuant to notice to be 
given in the Londen Gazette for that purpoſe. 
IT was WITNESSED, that the ſaid commiſſioners, 
parties thereto, for the conſiderations therein 
mentioned, Dio thereby appoint the faid Tho- 
mas Powel, aſſignee of the eſtate and effects of 
the ſaid * Gibbons, and DID also, as much 
as in them lay, and they lawfully might, order, 
bargain, and ſell, diſpoſe, align, and ſet over, 

unto the ſaid Thomas Powell, his executors, ad- 
miniſtrators, and aſſigns, all and ſingular the 


goods, wares, and merchandizes, chattels, ſtock 


in trade, debts, ſum and ſums of money, and 
all other the perſonal eſtate whatſoever of the 


$ ſaid Francis Gibbons, of which he was poſſeſſed, 


or intitled unto, or which any other perſon or 
© perſons was or were poſſeſſed, in TRUST for him 


* at the time he became bankrupt, or at any time 


ſince, To HOLD, aſk, demand, ſue for, recover, 
levy, and receive all and ſingular the premiſes 
thereby aſſigned or mentioned, or intended fo 
* 
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to be, unto the ſaid Thomas Powell, his execu- 
© tors, adminiſtrators, or aſſigns, id TRUST. for 
the immediate preſervation thereof, and to and 
* for the uſe, benefit, and advantage of all the 
© creditors of the ſaid Francis Gibbons, who had 
then ſought, or ſhould then after in due time, 
come in and ſeek relief under the ſaid commiſ- 
© ſion, according to the ſeveral ſtatutes therein 
mentioned, or ſome or one of them, and to 
and for no other uſe, truſt, intent, or purpoſe 
* whatſoever, as in and by the ſaid recited inden- 
* ture, relation being thereunto had, will and 
may more fully and at large appear. AND 
* WHEREAS the ſaid Thomas Powell did, in and by 
the ſaid recited indenture of aſſignment, cove- 
* nant and agree to and with the ſaid commiſ- 
* ftoners, parties thereto, their executors and 
© adminiſtrators, and to and with every of them, 
© that he the ſaid Thomas Pocvell, his executors 
© or adminiſtrators, or ſome or one of them, 
* ſhould or would, as ſoon as an aſſignee or aſ- 
* ſignees of the eſtate and effects of the ſaid bank- 
* rupt ſhould be duly choſen and appointed, join 
with the major part of the commiTioners au- 
* thorized by the ſaid commiſſion, in aſſignin 

* all and ſingular the ſaid goods, chattels, debts, 
* ſum and ſums of money, wares and merchan- 
* dizes, and all other the premiſes, in the ſaid re- 
cited indenture aſſigned to him, unto ſuch per- 
* ſon or perſons, as ſhould be duly choſen and 
appointed to be the aſſignee or aſſignees of the 
© eſtate and effects of the ſaid bankrupt ; and that 
© he the ſaid Thomas Powell would deliver up all 
© the eſtate and effects of the ſaid bankrupr, as 
© ſhould or might have come to his hands or 
poſſeſſion, or to the hands or poſſeſſion of any 
* other perſon or perſons, as ſhould be duly cho- 
* ſen aſſignee or aſſignees of the eſtate and V3 
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© of the ſaid bankrupt, or otherwiſe, as the ſaick 
© commiſſioners ſhould direct or appoint, as in 


and by the ſaid recited indenture may more 
fully and at large appear. AND WHEREAS at a 


meeting of the major part of the commiſſioners, 
in and by the ſaid commiſfior named and au- 
* thorized, at the Gri/dhall of the city of London, 


© this day of purſuant to no- 


* tice in the Laden Gazette, for that purpoſe 
given, the major part in value of the creditors 
of the ſaid Francis Gibbons then preſent, and 

* who had proved their debts under the faid com- 

* miſſion, and whoſe debts reſpectively amounted 

to ten pounds or upwards, did nominate, elect, 

and chuſe the ſaid John Partridge and Charles 


Dennis to be aſſignees of the eſtate and effects 


* of the ſaid Francis Gibbons, and deſired an aſ- 
ſignment thereof to be made to them accord- 
* ingly, by the ſaid Thomas Potvell, and the ſaid 
commiſſioners: Now THIS INDENTURE WITNESS= 
„ ETH, that the faid Thomas Porvell, for and in 
* confideration of the ſum of ros. of lawful 

* money of Great Britain, to him in hand paid 
by the faid John Partridge and Charles Dennis 

* at or before the ſealing and delivery of theſe 

* prefents, in purſuance of the above-mentioned 
© covenant in the above-recited indenture men- 
© tioned, by the conſent and direction of the ſaid 
commiſnoners, parties to: theſe preſents, teſti- 
* fied by their being parties to, and ſealing and 
© delivering hereof, _ HaTH ordered, bargained, 1 
© ſold, diſpoſed, aſtigned and ſet over, and by 
© theſe preſents porn order, bargain, ſell, diſpoſe, 

© afſign and ſer over, unto the ſaid Jobn Paris idge 

© and Charles Dennis, their executors and admini- 
< ſ{trators, all and ſingular the goods, wares and 

© chattels, debts, ſum and ſums of money, and 


© all other the perſonal citate whatſoever of the 


& ſaid 


* 


1 
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ſaid Francis Gibbons, of which he was poſſeſſed, 
or intitled unto, or which any other perſon or 
perſons was or were poſſeſſed, 1x TRusT for him 
at the time he became bankrupt, or at any time 
ſince; and ALE the right, title, intereſt, pro- 
perty, claim and demand whatſoever, — him 
the ſaid 7. P. of, in, or to the fame, or any 
part thereof, as aſſignee of the eſtate and ef- 


fects of the ſaid Francis Gibbons. AnD the ſaid 


commuſioners, parties to theſe preſents, being 
the major part of the ſaid commiſſioners in 
and by the ſaid commiſſion named and autho- 
rized, in conſideration of 5s. to them or one of 
them in hand alſo paid by the faid Jebn Par- 
triage and Charles Dennis, nave ratified and 
confirmed, and by theſe preſents bo, as much 
as in them lieth, and they lawfully may, ratify 
and confirm unto the faid Jchn Partridge and 
Charles Dennis, all and ſingular the ſald goods, 
wares and chattels, debrs, ſum and ſums of 
money, and other things, and all the eſtate 
whatfoever and whereſoever, of or belonging 
to the ſaid Frencis Gibbons, herein before or- 
dered, bargained, fold, diſpoſed, aſſigned, and 
ſer over by the ſaid T. P. party hereto ; 

TO HAVE AND TO HOLD, aſk, demand, ſue far; 
recover, levy, and receive the * goods, 
wares, and chattels, debts, ſum and ſums of 
money, and other things, and all other the 
effects whatſoever of or belonging to the ſaid 
Francis Gibbons, hereby ordered, bargained, 
fold, difpoted, aſſigned and tet over, or here- 
by mentioned or intended fo to be, unto the 
ſaid Joh Partridge and Cbarle Dennis, their ex- 
ecutors, adminiſtrators and aſſigns, urox TRUST 
NEVERTHELESS, (that is to ſay) to and for the 
ule, benefit, and advantage of all the creditors 
of the faid Francis Gibbons, wiao have already 
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ſought, or ſhall hereafter in due time come 
in and ſeek relief by virtue of the ſaid com- 
miſſion, according to the limitations and direc- 
tions of the ſeveral ſtatutes in that behalf made 
and provided, and to and for no other uſe, in- 
tent or purpoſe whatſoever; Ax D the ſaid John 
Partridge and Charles Dennis do for themſelves, 
ſeverally and reſpectively, and for their ſeveral 
and reſpective heirs, executors and adminiſtra- 
tors, and not the one for the other of them, or 
for his act or deed, but each for himſelf ſepa- 
rately, and for his own ſeparate act and deed on- 
ly , covenant, promiſe and agree, to and with 
the ſaid commiſſioners, parties to theſe preſents, 
and to and with every of them, by theſe pre- 
ſents, that they the ſaid John Partridge and 
Charles Dennis, their executors, adminiſtrators, 
and aſſigns, ſhall and will with all convenient 
ſpeed, by all lawful and equitable ways and 
means, uſe their utmoſt endeavours to recover 
and get in the ſeveral goods, wares and chattels, 
debts, ſum and ſums of money, and all the eſtate 


and effects of the ſaid Francis Gibbons, and after 


poſſeſſion had and obtained of the ſaid goods, 
wares and chattels, debts, ſum and ſums of 
money, eſtate and effects whatſoever, or any 
part thereof, ſhall and will ſell and diſpoſe of 
the ſame, to and for the moſt money and beſt 
price they can get for the ſame ; AND FURTHER, 
that the ſaid John Partridge and Charles Dennis, 
their executors, adminiſtrators and aſſigns, ſhall 
and will from time to time, and at all times here- 
after, upon reaſonable requeſt or notice to them 
given for that purpoſe, render and give unto 
the ſaid commiſſioners, parties to theſe preſents, 


8 
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Aſſignees expreſsly covenant to anſwer only ſeverally. 
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or the major part of the ſaid commiſſioners in 
and by the faid common named and autho- 
rized, and the major part of the commiſſioners 
to be named in and by any renewed commiſſion, 
which may be awarded againſt the ſaid Francis 
Gibbons, at ſuch time and place as they ſhall ap- 
point, a true, juſt, and _ account in writ- 


ing under the hands of the ſaid Jobn Partridge 


and Charles Dennis, their executors, and admi- 
niſtrators, of what and how much money and 
other ſatisfaction, they the ſaid John Partridge 
and Charles Dennis, their executors or admini- 
ſtrators, ſhall have had, recovered and received, 
by virtue or means of this preſent deed of aſ- 
ſignment, or otherwiſe, out of the eſtate and 
effects of the ſaid Francis Gibbons, and ſuch 
money or other ſatisfaction, as upon ſuch ac- 
count ſhall appear to be had, raiſed and re- 
ceived, by the {aid 7oba Partridge and Charles 
Dennis, their executors or adminiſtrators, they 
the ſfaid /e Partridge and Charles Dennis, 
their executors or adminiſtrators, ſhall and will 
well and truly pay or caufe to be paid unto 
them the ſaid commiſſioners, parties to theſe 
preſents, or the major part of the ſaid com- 
miſſioners in and by the faid commiſhon 
named, or to the commiſſioners to be named 
in any ſuch renewed commiſſion, or the major 
part of them, or to ſuch perſon or perſons as 
they ſhall appoint, to the end the fame or other 
ſatisfaction may be by them the ſaid com- 
miTioners, in and by the ſaid commithon nam- 
ed and authorized, or the major part of them, 
ordered, diſpoſed, diſtributed and divided, unto 
and amongſt all and every the creditors of the 
ſaid Francis Gibbons, who have already tought, 
or ſhall hereafter in due time come in and ſeek 
relief by virtue of the ſaid commiſſion, accord- 
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ing to the limitations and directions of the ſeve- 
ral ſtatutes therein mentioned, proportionably 
according to the ſeveral debts, owing to them 
ſeverally and reſpectively from the ſaid Francis 
Gibbons. AND LASTLY, the ſaid John Partridge 
and Charles Dennis do hereby for themſelves 
ſeverally and reſpectively, and for their ſeveral 
and reſpective heirs, executors, and admini- 
ſtrators, and not the one for the other of them, 
or for his act or deed, but each for himſelf 
ſeparately, and for his own ſeparate act and 
deed only e, covenant, promiſe and agree, to 
and with the ſaid commiſſioners, parties to 
theſe preſents, and to and with every of them, 
their heirs, executors, and adminiſtrators, that 
they the ſaid John Partridge and. Charles Den- 
nis, their executors and adminiſtrators, ſhall 
and will from time to time, and at all times 
hereafter, well and ſufficiently ſave, defend, 
keep harmleſs and indemnified, the ſaid com- 
miſſioners, in and by the ſaid commiſhon nam- 
ed and authorized, or in and by any renewed 
commiſſion to be named and authorized, and 
alſo the ſaid 7. P. their meſſengers, agents, 
ſervants, executors and adminiſtrators, and 
every of them, their and every of their bodies, 
lands, tenements, goods and chattels of, 


touching, or concerning all and all man- 


ner of action and actions, ſuits, arreſts, trou- 
bles, coſts, damages, and expences whatſoever, 
which they or any of them ſhall ſuſtain or be 
put unto, for or by reaſon of this preſent deed 
of aTignment, or any other act or acts, thing 
or things, lawfully done or executed by vir- 
tue of the ſaid commiſſion, or the ſaid recited 
aſſignment, or their or any of their lawful in- 


— n 


e See fol. 370 n. Fr. 4th. Rep. go. 


ter- 
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© termeddling in any of the eſtate or effects of 
© the faid Frances Gibbons, ix WITNESS, &c. 


Narment of bankrupt's eftate to aſſignees, where 
no proviſtonal aſſignment had been previouſly made. 


Tuts INDENTURE made the, &c. BETWEEN 
Sylveſter Douglas, Eſquire, Jaac Bargrave and 
William Munn, gentlemen, of the one part; 
and 7ehn Partridge of, &c. and Charles Dennis 
of, &c. of the other part; wHEREas his ma- 
jeſty's commiſſion under the Great Seal of Great 
Britain, grounded upon the ſeveral ſtatutes 
made and now in force concerning bankrupts, 
bearing date at TVefminſter the day of 
October, in the year of our Lord 1780, hath 
been awarded and iſſued againit Francis Gib- 
tons, and directed to Charles Robinſon, John 
Nares, and Sylvefter Douglas, Eſquires, and 
Jaac Bargrave and William Mum, gentlemen, 
thereby giving full power and authority to the 
ſaid commiſſioners, four or three of them, to 
execute the ſaid commiſſion, as by the fame 
commiſſion, relation being thereunto had, more 
fully and at large it doth and may appear. And 
WHEREAS, upon the execution of the ſaid com- 
miſſon, it appeared to the major part of the 
commiſtoners in the ſaid commiſſion authoriz- 
ed, upon due examination of witneſſes, and 
other ſufficient proof upon oath, that the ſaid 
Francis Gil bons did, from the month of January 
1779, carry on the trade and buſineſs of a mer- 
chant, by buying and ſelling, and by export- 
ing and importing divers ki ads of goods, did, 
by ſuch trade and buſineſs, ſeek and endeavour 
to get his living, as other merchants uſually 
do, and, in the courſe of his ſaid trading and 
dealing, he became indebted unto Charles 
1 Fcucs 
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Jones of, &c. in the ſum of 1001. and upwards, 
for goods fold and delivered. AND WHERREAS 
the ſaid Francis Gibbons did, in the judgment 
of the major part of the ſaid commiſſioners, 
become bankrupt to all intents and purpoſes, 
within the compaſs, true intent and meaning 
of the ſeveral ſtatutes made, and now in force 
concerning bankrupts, or within ſome or one 
of thera before the date and ſuing forth of the 
ſaid commiſſion, and they did adjudge and 
declare him bankrupt accordingly. Arp 
WHEREAS at a meeting at Guildhall, Lomdoy, 
of the major part of the ſaid commiltioners, 
purſuant to notice for that purpoſe given in 
the London Gazette, the major part of tue cre- 
ditors in value of the ſaid Francis Gibbons, had 
proved their debts, and whoſe debts did re- 


ſpectively amount to the ſum of 107. or up- 


wards, did, purſuant to the power and autho- 
rity to them given in and by an act of parlia- 
ment,-paſſed in the fifth year of his late majeſty's 
reign, intitled, An Act to prevent it com- 
mitting of frauds by bankrupts, nominate and 
chuſe the ſaid John Partridge and Cherles Den- 
sto be aſſignees of the eſtate and effects of the 
ſaid Francis Gibꝭ ons, and did requeſt the com- 
miſſioners to make an aſſignment thereof to 
him accordingly. Now THIS INDENTURE Wir- 
NESSETH, that they the ſaid commiſſioners, par- 
ries to theie preſents, in purſuance of the ſaid 
above in part recited commitſion, and of the 
ſtatutes therein mentioned, and allo for and in 
conſideration of the ſum of five ſhillings apiece 
to them the ſaid commiſſioners, parties hereto, 
in hand reſpectively well and truly paid, be- 
fore the enſealing and delivery of theſe pre- 
ſents, by the ſaid John Partridge and Charles 
Dennis, the receipt whereof is hereby acknow- 
© ledged, 


A 
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c 
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ledged, and alſo for and in conſideration of 


the covenants herein after reſerved and con- 
rained on the part and behalf of them the ſaid 
John Partridge and Charles Dennis, their exe- 
cutors, adminiſtrators and aſſigns, to be kept, 


« done, and performed, Have ordered, bargained, 
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ſold, aſſigned and ſer over, and by theſe pre- 
ſents po (as much as in them the ſaid com- 
miſſioners lies, and they lawfully may) order, 
bargain, ſell, aſſign, and ſet over unto the ſaid 
John Partridge and Charles Dennis, their exe- 
cutors, adminiſtrators and aſſigns, ALL and ſin- 
gular the goods, wares, merchandizes, debts, 


ſum and ſums of money, eſtate and effects of 


him the ſaid Francis Gibbons, whatſoever and-. 
whereſoever, TO HAVE AND TO HOLD, receive, 
and enjoy the ſaid goods, wares, merchandizes, 
debts, ſum and ſums of money, and all other 
the eſtate and effects herein before ordered, 
bargained, ſold, aſſigned, and ſet over unto 
them the ſaid John Partridge and Charles Dennis, 
their executors, adminiſtrators and aſſigns, ix 
TRUST NEVERTHELESS, to and for the ule, be- 
nefit and advantage of themſelves, and all and 
every other the creditors of the ſaid Francis 
Gibbons, who already have, or hereafter ſhall 
or may in due time come in and ſeek relief 
under the ſaid commiſſion, according to the 
limitations and directions of the ſeveral ſta- 
tutes made concerning bankrupts as aforeſaid. 
Axp they the ſaid John Partridge and Charles 
Dennis, for themſelves ſeverally and reſpec- 
tively, and for their ſeveral and reſpective 
heirs, executors, and adminiſtrators, and not 
the one for the other of them, or for his a& 
or deed, but each for himſelf ſeparately, and 


« for his own ſeparate a& and deed only f, do 


* 


— 


f See fol, 369, 371. in note. 
© covenant, 
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covenant, promiſe, grant and agree to and with 
the faid commiſſioners, parties hereto, and to 
and with every of them by theſe preſents, in 
manner and form following, that is to ſay, that 
they the faid John Partridge and Charles Dennis, 
their executors, adminiſtrators and aſſigns, ſhall 
and will pay, or cauſe to be paid, into the hands 
© of Sir Charles Agill, Bart. and Co. bankers in 
Lembera-ftreet, London, the monies ariſing by, 
and to be received from- time to time out of 
the eftate and effects of the ſaid Francis Gibbons, 
as often as the ſame ſhall amount to 1001. or 
upwards. AND Also that they the ſaid John 
Partridge and Charles Dennis, their executors, 
adminiſtrators or aſſigns, ſhall and will, with all 
conventent ſpeed, uſe their beſt means and en- 
deavours, by ſuit at law or otherwiſe, to reco- 
ver, receive, and get into his or their hands or 
poſſeon, all and every the goods, chattels, 
wares, merchandizes, ſtock, utenſils, debt and 
debts, ſum and ſums of money, and all other 
the eſtate, effects, things and other the premiſes 
hereby aſſigned, or intended fo to be, and after 
poffeſſion had and obtained thereof, ſhall and 
will, with like convenient ſpeed, make fale or 
diſpoſal thereof, for the moſt money and beſt 
price, that may or can be reaſonably had and 
gotten for the ſame. Ax D ALso that they the 
taid John Partridge and Charles Dennis, their 
executors, adminiſtrators or aſſigns, and every 
of them, ſhall and will from time to time, and 
at all times hereafter, upon every reaſonable 
notice or requeſt to him or them given for 
that purpoſe, account to and with the ſaid 
commiſſioners, parties to theſe preſents, or the 
major part of the commiſſioners in and by the 
ſaid commiſſion named and authorized, or to 
be named and authorized by any renewed com- 


© miſſion, 
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miſſion, againſt the ſaid Francis Gibbons, their 
executors or adminiſtrators reſpeCtively, at 
ſuch times and places as they ſhall from time 


to time direct and appoint, for and concerning 
all ſuch monies, or other ſatisfaction, as t 


the ſaid John Partridge and Charles Dennis, 


their executors, adminiſtrators or aTigns, or 
any of them, ſhall have gotten in, recovered, 
received, or raiſed by virtue of theſe preſents, 
or otherwiſe, by or out of the eftate and effects 
of the ſaid Francis Gibbons, hereby aſſigned, and 
all ſuch money, or other ſatisfaction, as upon 
ſuch accompt ſhall appear to have been raiſed, 


obtained or received, ſhall and will, upon re 


able notice and requeſt, well and ſufficiently 
pay or cauſe the ſame to be paid, in ſuch man- 
ner and form as the major part of the com- 
miſſioners named and authorized in and by the 
ſaid commiſſion, or to be named and autho- 
rized by any renewed commiſſion, againſt the 
ſaid Francis Gibbons, ſhall, after deduction ot 
alt neceſſary colts and charges, order and direct. 
To THE END that the ſame may be diſtributed, 
divided, ordered and diſpoſed of, proportion- 
ably, for and towards the payment and fatis- 
faction of the debts, due and owing by the faid 
Francis Givtons, to ſuch of his creditors, who 
have already ſought, or ſhall hereafter in due 
time come in and ſeek relief under the faid 
commiſſion, any renewed commiſſion againſt 
the ſaid Francis Gibbons, and duly prove and 
aſcertain their ſeveral and reſpective debts un- 
der the fame, according to the limitations and 
directions of the ſaid ſtatute. AND LASTLY, 
they the ſaid John Partridge and Charles Dennis, 
for themſelves ſeverally and reſpectively, and 
for their ſeveral and reſpective heirs, executors 
and adminiſtrators, and not the one for the 


© other 


4 
73 
* 
34 


37.8 Second Sitting 


* 


Ather of them, or for his act or deed, but each 
for himſelf ſeparately, and for his own ſeparate 
act and deed only, do further covenant, pro- 
miſe and agree, to and with the commiſhoners, 
parties hereto, and to and with every of them, 
and their executors and adminiſtrators, that 
they the ſaid Jobn Partridge and Charles Den- 
nis, their and each of their executors, admini- 
ſtrators and aſſigns, ſhall and will from time 
to time, and at all times hereafter, well and 


ſufficiently ſave, defend, keep harmleſs and in- 


demnified, as well the ſaid commiſſioners, par- 
ties to theſe preſents, in and by the ſaid commiſ- 


fon named and authorized, as the commil- 


ſioners by any renewed commiſſion, to be nam- 
ed and authorized, their and every. of their 
meſſengers, agents and ſervants, who have been 
by them or any of them employed, in or about 
the execution of the ſaid commiſſion ; and their, 
and every of their heirs, executors, adminiſtra- 
tors, bodies, goods and chattels, lands, tene- 
ments, and every of them, of, from, and againſt 
all and all manner of actions, ſuits, troubles, 
charges, damages and expences whatſoever, 
that ſhall or may at any time or times hereafter 
ariſe, happen, or come unto them the ſaid 
commiſſioners, or any or either of them, or 
any or either of their meſſengers, agents, ſer- 
vants, heirs, executors or adminiſtrators, for 
or by reaſon or means of this preſent deed of 
aſſignment, or any other act, matter, or thing, 


by them, or any of them, lawfully acted or 


done, by virtue of the ſaid recited commiſſion, 
or any renewed commiſſion ; or by their or 
any of their lawful intermeddling in the eſtate 
or effects of the ſaid Francis Gibbons. IN wir- 
NESS, &c.“ | 


Before 
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Before ſtat. 5 Geo. 2. c. 30. there uſed to be a 
ſchedule to this aſſignment; but by ſe& 42. of 
that act, there ſnall be none. See fol. 187. 


Charles Jones, be petitioning creditor of Francis 
Gibbons, bankrupt, debtor to John Rayner, for 
the coſts of ſuing out and proſecuting a commiſſion 
of bankrupt againſt the ſaid Francis Gibbons. 


1 


Attending the petitioning creditor for & 8 


inſtructions 
Drawing and engroſſing affidavit ®* of 


debt, duty, and oath — 8 8 
Bond to the Great Seal and duty * o 6 © 
Petition to Great Seal for commiſſion 0 14 © 
Paid for commiſſion 0 £2 1:26 
Solicitor's fee on ſuing it out — 1 o a 


— — 


If the affidavit is made by ſeveral creditors, the ſolicitor is 
to be allowed more according to the extraordinary length oc- 
caſioned thereby. 

> This bond is charged by the ſolicitor as well as by the 
ſecretary of bankrupts. The ſolicitor hath a right to prepare this 
bond; but not chufing to litigate the matter with the ſecre- 
tary, nor he with the ſolicitor, they eth agree that their 
client ſhall pay for it tarice. 

The ſecretary of bankrupt's bill for getting the com- 
mitton paſt the Great Seal, ſhould, it ſeems, conſiſt of the 
tollowing articles only, viz. © 

Bond and and duty — 0 6 

Petition for commiſſion and duty — 9 7 

Secretary's fee, and tiling affidavit — $:-4 

Commiſſion and hanaper 2 — —— 4 18 

Private Seal — — 2 

Meſſenger (if neceſſary) — 2 2 

Office copy of petitioning creditor's affidavit, } _ 

(according to length) uſually about : 3 
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. 
Paid ſheriff's officer attending to 

1 prove bankrupt's arreſt — 

4 Paid clerk of the papers of the King's) 

I Bench priſon attending to prove | 

| how long bankrupt had been de- 

tained in the cuſtody of the mar- 

. hal of that priſon 5 clerk of 5 
i papers of the Fleet priſon] 

13 Paid the commiſſioners 20s. Finn 


at firſt meeting, on pany being 
Ws. found bankrupt 

Solicitor attending with the commiſ- 
ſion and proceedings — 

Paid commiſſioners ſigning certificate 
that party was declared bankrupt, | 
in order to procure a warrant from 9 3 © 0 

* a judge or juſtice of peace, for his | | 

45 apprehenſion and commitment J 
1 Solicitor preparing the ſame and at-J _ 

-_ tending thereon | 
Drawing proviſional aſſignment 
Ingroſſing and counterpart — 
Parchment and duty — 

Paid commiſſioners executing the ſame 
Solicitor attending 
Paid commiſſioners ſigning certifi- 

cate, that petitioning creditor had 
proved his debt, in order to ſee 
bankrupt priſoner — 

Solicitor preparing the ſame and at- 

tending — — 

Paid commiff 'oners on their firſt ſir-? 
ting at Guildhall ——— 8 
Solicitor preparing depoſitions and 

proceedings — 

Paid commiſſioners on ſecond ſitting 

at Guildhall — 1 


— 
0 
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1. % 

Solicitor preparing depoſitions and] „ „ 

proceedings 
Drawing alſignment two ſkins (being 

a confirmation of the proviſo 2 2 

aſſignment | 
Ingrofſing and counterpart — 2 2 9 
Parchment and ſtamp o 16 © 
Paid commiſiioners executing theſame 3 0 0 
Solicitor attending i © © 
Drawing bargain and ſale, two ſkins 2 2 © 
Ingroſſing it in two parts — 2 i 
Parchment and ſtamp o 16 © 
Paid commiſſioners executing the ſame 3 0 © 
Solicitor attending 10 © 


It is not to be ſuppoſed, that the ſolicitor will 
ever have occaſion to make out ſuch a bill of 
colts as the above, under the one and the ſame 
coramiſſion ; it is only offered as a precedent, 
from which may be taken the proper charges in 
almoſt all circumſtances which can poſſibly hap- 
pen at this ſtage of the proceedings; the ſolici- 
tor therefore will make the intended uſe of it, 
and remember to put dates where required. 

When the bill has been peruſed and allowed by 
the commilſioners, the ſolicitor muſt underwrite 
the following order for payment thereon, v1z. 


Ar, &c. 
2d day of June 1780. 


© We whoſe names are hereunto ſubſcribed, 
being the major part of the commiſſioners 
named and authorized, in and by a commiſſion 
of bankrupt awarded and iſſued and now in 
* proſecution againſt Francis Gibbens of, &c. 


CYL * hav- 
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having inſpected the above bill of charge and 
diſburſements, do tax and afcertain the ſame 
at the ſum of And we do hereby 
direct and order John Partridge and Charles 
© Demis, the aſſignees of the eſtate and effects of 
© the ſaid bankrupt, to pay the ſum of 

y out of the firſt monies or effects 
of the ſaid bankrupt, that ſhall be got in and 
received under the ſaid commiſſion ; Witneſs 


our hands the day and year, and at the place 
above mentioned.” 


** 


Sylveſter Douglas, 
[aac Bargrave, 
William Munn. 


Lord: Raymond, chief juſtice of the court of 


King's Bench, in an ation tried before him, pre- 


vious to the paſſing of 2 Geo. 2. c. 23. brought 


by an attorney for his bills of fees and diſburſe- 


ments, for ſuing out and proſecuting a commiſ- 
ſion of bankrupt againſt the aſſignees of a bank- 
rupt, declared his « opinion to be, upon its com- 
ing out in evidence, that the bankrupt's effects 
were appraiſed to more than the amount of the 


attorney's bill; that the plaintiff's demand was 


clearly good againſt the aſſignees, though the 
bankrupt effects were not in their actual poſſeſ- 
ſion, becaufe they have a right to ſeize them 
wherever they can find them; but ſince the 
above determination, and ſince 2 Geo. 2. c. 23. 
the legiſlature hath declared, that the creditor 
who obtains a commillion, ſhall, at his own coſts, 
proſecute it until aſſignees be choſen, which the 
commiſſioners ſhall aſcertain, and order the aſ- 
ſignees to reimburſe out of the firſt effects re- 
ceived under the commiſſion. See 5 Geo. 2. c. 30. 


See Nayn. Read. on Stat. 2 Geo. 2. ch. 23. ſect. 23» 


(perpetuated by ttat. 30 Geo. 2. C. 19. f. 75) 69. 
ſ. 46. 
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ſ. 46. A ſolicitor who carries on ſuits in equity 
for aſſignees of bankrupt, without authority of the 
majority in value of his creditors, bankrupt eſtate 
not liable to the bill of fees and diſburſements 
for ſuch ſuits, but the aſſignees only, and they 
perſonally liable e. 

Aſſignees of plaintiffs effects under a commiſ- 
ſion of bankrupt, moved to have money paid 
out of court to them, which had been paid there- 
in, on the common rule, whereupon plaintiff 
had proceeded to trial, and recovered a larger 
ſum, and afterwards became bankrupt: this 
motion was oppoſed by plaintiff's attorney, who 
ſubmitted, whether he who had been the means 
of obtaining the verdict, ought not to be paid 
the bill of fees and diſburſements. Rule to refer 
bill to be taxed; plaintiff's attorney to allow 
monies received by him of plaintiff in part, and 
then to be paid out of the monies in court, the 
reſidue by the aſſignees f, 

Stat. 2 Geo. 2. ch. 23. ſect. 23. does not ſeem 
to extend to or affect the demands of attornies 
or- ſolicitors, when they come for ſatisfaction, in 
the character of creditors under commiſſions of 
bankrupt; for the prohibitory words of the act 
are, Hall not commence or maintain any action or 
fuit; and it hath been determined, that a ſoli- 
citor may take out a commiſſion of bankrupt for 
his fees, whilſt the bill is under taxation, by 
order of reference from the court of Chancery, 
though the order directs, that all proceedings 
at law ſhall be ſtayed. Lord chancellor King 
(Moe. Rep. 27. pl. 13.) being of opinion, that 
the prohibitory words of the order, extended 
only to bringing of actions, and to common and 
ordinary proceedings, | 


S—  ——O — 


e Tr. Att. Rep. 210. pl. 116. 


Barnes, 145, 146. 
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If the attorney or ſolicitor hath not delivered 
a bill ſigned to his client, previous to the bank- 
ruptcy, he muſt wait fourteen days before he will 
be able ſo to do, aſſignees being ſeldom choſen 
ſooner; he muſt alſo wait a month longer after 
that, before he can be admitted to prove his 
debt; by this means he loſes the opportunity of 
objecting to any fraudulent demand, made on 
the bank rupt eſtate, and of voting in the choice 
of alſignees, oftentimes privileges of the utmoſt 
conſequence in bankrupt caſes. 

Beſides ſtat. 2 Geo. 2. c. 23. ſ. 23. directs, 
that the whole found due, on the taxation of the 
bill, be paid, ſo that the order of taxation can- 
not be obtained, unleſs the party applying for the 
ſame, do undertake in writing, previous to the 
granting ſuch order, to pay what ſhall be report- 
ed due. 

As equality among creditors is the very be-all 
and end-all (in the language of Shakeſpeare) of 
the bankrupt laws, how can the aſſignees ſub- 
ſcribe to the terms of ſtat. 2 Geo. 2. c. 23. ? 
However, if they do undertake to pay what 1s 
due, and afterwards refuſe or neglect, they are 
liable to an attachment; and if they do comply 


with their ſaid undertaking, the commiſſioners 


will not allow hat item in their accounts, becauſe 
ſuch allowance is contrary to the expreſs words 
of the order of dividend ; therefore the aſſignees 


in fuch caſe will be obliged to ſubmit, either to 
| ſtand committed, or pay perhaps a very conſider- 


able ſum of money, out of their own pockets ; 
how agreeable the alternative 


In ſhort, when the reader hath maturely con- 


{ſidered the different views with which the le- 


giſlature penned 2 Geo. 2. c. 23. and 5 Geo. 2. 
c. 30. he will moſt likely ſubſcribe to our opi- 


nion, that there is no diſtinction to be made 


between 
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between attornies or ſolicitors, and other credi- 
tors, in bankrupt caſes; for it is obſervable, that 
the firſt act was made in order to prevent the 
creditor impoſing upon the debtor, by injoining 
him from proceeding to recover his demand, until 
one month after the delivery of his bill ; whereas 
the other act was made in order to prevent the 
debtor impoſing upon the creditor, by permit- 
ting him to proceed to recover his demand, even 


before the debt become actually payable by 5 G. 
2 6. 370. 5 


Thomas Powell, the meſſenger's bill on the con- 
miſſion againſt Francis Gibbons. . 


Summoning and attending. the 83 


miſſioners to — coffee-houſe ung 
Paid for room, pens, ink, and paper © 3 © 
Warrant s of ſeizure, ſtamp and tin 

box — whe 
Executing h warrant at bankrupt's houſe © 13 4 
Coach or horfe hue, what @2ually 

paid, if neceſſary 
Summoning bankrupt to no} 

duplicate thereof, and ſerving ſame 8 
Writing advertiſement, and attending 8 

Gazette therewith — a 1 
Paid Gazette | o 12 6 
Appraiſement of the houſhold goods 

and ſtock in trade by Wo gelen 1 $4 

and fair copy of inventory ; 


— — 
_ 


— 
— 


* 


8 It is the proper buſineſs of the ſolicitor to tt commiton 
to prepare this warrant, but he very ſeldom, if ever, does. 

In this charge is included the keeping poſſeſſion the day 
the warrant is executed; and for executing the warrant in any 
other houſe or place, beſides the firſt, (including the keeping 
the poſſeſſion the firſt day) for each place, 65. 8d. 


i For each day they are neceſſarily employed in appraiſing 
ſame, to each of them 107. 64. 


CEA Warrant 
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Warrant to ſummon vitneſſes, attend- 
ing commiſſioners to ſign ſame, 
writing ſummonſes for the wit- 
neſſes, and ſerving them therewith 
Summoning and attending the com- 
miſſioners on their firſt ſitting at? o 6 8 
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k Paid for hall, pens, &. — o 3 9 
* Summoning and attending e "I 
3 ſioners at their ſecond ſitting 
by Paid for hall, pens, cc. 8 
1 Poſſeſſion & ſixteen days, at 55. each day 4 © © 
3 Summoning and attending the com- 
miſſioners at coffee-houſe, to exe- 1 © 6 2 


cute aſſignment — 
Paid for rooms, pens, &c. — 0 
Same to execute bargain and ſale 0 9 8 


There muſt be proper dates, and the like or- 
der of the commiſſioners for payment, as on the 
clerk to the commiſſion's bill; mutatis mutandis. 


Memorandum of executing aſſignment, and ſettling 
the ſolicitor's and meſſenger's bills. 


At, Ec. 


© Memorandum, That we, whoſe names are 
* hereunto ſubſcribed, being-the major part of 
© the commiſſioners, named and authorized, in 
and by a commiſſion of bankrupt awarded and 
iſſued againſt Francis Gibbons of, &c. met the day 
_ © and year, and at the place above mentioned, and 
. * examined and executed an aſſignment of the 


* And for keeping poſieſſion of the bankrupt's effects, in 
every ſuch other houſe or place befides the firſt, for each day 
aftei the day of ſeizure to the day of the choice of aiſignees, 
ncluſwe, including what the meſſenger pays his man, 3s. 4. 


© {aid 


EIS % S 


© [or aſcertained and allewed| the petitioning cre- 
© ditor's charges and expences of ſuing out and. 
© proſecuting the ſaid commiſſion to this time, 
© viz, the ſolicitor's bill at the ſum of 
© and the meſſengers bill at the ſum of 
making together the ſum of 1 
Hlveſter Dauglas, 
Jaac Bargrave, 
William Munn. 


Aſſignment from the commiſſicners to new ofſignees, 
the former ones being removed (at their own de- 


fire) by order, and after a temporery aſſignment 
had originally been made, | 


«© This indenture tripartite, made the 

day of in the 7wwenzieth year of the reign 
of our ſovereign lord George the third, by the 
grace of God of Great Britain, France, and Ire- 
land, king, defender of the faith, &c. and in the 
year of our Lord 1780, between John Partridge 
of and Charles Dennis of of the 
firſt part, Sylveſter Douglas, eſquire, 1/ſcac Bar- 
grave, and William Munn, gentlemen, being the 
major part of the committoners named and au- 
thorized in and by a commiſſion of bankrupt, 
awarded and iſſued forth againſt Francis Gibbons 
of of the ſecond part, Andrew Finch of 

of the third part. WRHERRAS a commiſ- 
ſion of bankrupt under the great ſeal of Great 
Britain, bearing date at Veſtminſter, the : 
day of 1780, grounded upon the ſeveral 
ſtatutes made, and now in force concerning bank- 
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rupts, or ſome or one of them, hath been awarded 
and iſſued forth againſt the ſaid Francis Gibbons, 
directed to Charles Robinſon, the ſaid Sylveſter 
Douglas, and Fobn Nares, eſquires, together with 
Jaac Bargrave, and Villiam Munn, gentlemen, 
thereby giving full power and authority to the 
ſaid commiſſioners, four or three of them, to 
execute the ſame, as in and by the ſaid com- 
miſſion, relation being thereunto had, doth more 
fully and at large appear: Ax D warreas the ſaid 
Sylveſter Douglas, Iſaac Bargrave, and William 
Munn, being the major part of the ſaid commiſ- 
ſioners in the ſaid commiiion named and autho- 
rized, having begun to put the ſaid commiſ- 
ſion into execution, upon due examination of 
witnefſes, and other good proof upon oath be- 
fore them had and taken, vane} or it otherwiſe 
appeared to them, that the ſaid Francis Gibbons, 
for ſeveral years before the date and ſuipg forth 


of the ſaid commiſſion exerciſed and followed 


the trade or buſineſs of a merchant, and ſought 
and endeavoured to get his living thereby, as 
others of the ſame trade or buſineſs uſually do ; 
and that he the ſaid Francis Gibbons, before the 
date and ſuing forth of the ſaid commiſſion, be- 


came indebted to Charles Jones, of in the 


ſum of 1001, and upwards, and being ſo in- 


debted, he the ſaid Francis Gibbons did, in the 
judgment of the major part of the commiſſioners 


in the faid commiſſion named, become bankrupt 
to all intents and purpoſes, within the true intent 
and meaning of the ſeveral ſtatutes in the ſaid 
commiſſion mentioned, fome or one of them, 
and they declared him bankrupt accordingly. 
AND WHEREAS the ſaid commiſſioners, parties ta 
theſe. preſents, in further execution t the ſaid 
commiſſion, and of the ſtatutes therein mentioned, 
and by virtue of the fame, by indeature bearing 

| date 
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date the day of made between 
the ſaid Sylveſter Douglas, Iſaac Bargrave, and 
William Mum, of the one part, and Thomas 
Powell of of the other part, for the con- 
ſideration therein mentioned, did as much as in 
them lay, and they lawfully might, order, bar- 
gain, ſell, diſpoſe aſſign, and ſer over, unto the 
ſaid Thomas Powell, his executors, adminiſtra- 
tors, and aſſigns, all and ſingular the goods, 
wares and chattels, debrs, ſum and ſums of mo- 
ney, and all the perſonal eſtate whatſoever of 
the ſaid Francis Gibbons, of which he was poſ- 
ſeſſed or intitled unto, or of which any other 
| perſon or perſons was or were poſſeſſed, ix TRUST 

for him at the time he became bankrupt, or at 
any time ſince. To nor, alk, demand, ſue 
for, recover, levy and receive, all and ſingular 
the premiſes thereby aſſigned, or mentioned, or 
intended ſo to be, unto the ſaid Thomas Powell, 
his executors, adminiſtrators and aſſigns, 1n 
TRUST for the immediate preſervation thereof, 
and to and for the uſe, benefit and advantage of 
all the creditors of the ſaid Francis Gibbons, who 
had then ſought, or ſhould then after in due time 
come in and ſeek relief, under the ſaid commiſ- 
ſion, according to the ſeveral ſtatutes therein 
mentioned, or ſome or one of them, and to or 
for no other uſe, truſt, intent or purpoſe what- 
ſoever, as in and by the faid recited indenture, 
relation being thereunto had, will and may more 
fully and at large appear. Ax D warReas the ſaid 
Thomas Powell did, in and by the ſaid recited 
indenture of afgament, covenant and agree, to 
and with the ſaid committioners, parties thereto, 
their executors and adminiſtrators, and to and 
with every of them, that he the ſaid Thomas 


Pate of the proviſional aſſignment, which ſee in fol. 332. 


Powell, 
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Pewell, his executors or adminiſtrators, or ſome 
or one of them, ſhould and would, as foon as 
an aſſignee or aſſignees of the ſaid bankrupt's 
eſtate and effects ſhould be duly choſen and ap- 
pointed, join with the major part of the commiſ- 
fioners named in the faid commi hon, in atiign- 
ing all and fiogular the ſaid goods, chattels, 
debts, ſum and ſums of money, wares and mer- 
chandizes, and all other the premiſes in the ſaid 
recited indenture aſſigned to him, uato ſuch per- 
fon or perſons, as ſhould be duly choſen and ap- 
pointed to be the aſſignee or aſſignees of the ſaid 
bankrupt's eftate and effects, and that he the ſaid 
Thomas Powell would deliver up all the eſtate 
and effects of the ſaid bankrupr, as ſhould or 
might have come to his hands\or poſſeſſion, or 
to the hands or poſſeſũon of any other perſon or 
perſons, IN TRUST for him, or for his uſe, unto 
fuch perſon or perſons as ſhould be duly choſen 
aſſignee or aſſignees of the ſaid bankrupr's eſtate 
or effects, or otherwiſe, as the laid commiſion- 
ers ſhould direct or appoint, as in and by the 
ſaid recited indenture may more fully — at 
large appear. AND WHEREas at a meeting of 
the major part of the commiſſioners, in and by 
the ſaid commiſſion named and authorized, at 
the Guildball of the city of London, the 
day of purſuant to notice in the London 
Gazette, for that purpoſe given, the major part 
in value of the creditors of the ſaid Francis Gib- 
Sons then preſent, and who had proved their 
debts under the ſaid commiſſion, and whoſe 
debts reſpectively amounted to ten pounds or 
upwards, did nominate, elect and chuſe, the ſaid 
John Partridge and Cherles Dennis, to be the aſ- 
ſignees of the eſtate and effects of the ſaid Francis 
Gibbons, and deſired an aſſignment to be made 
thereot to them accordingly by the ſaid Thomas 
: Powell, 
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Powell, and the ſaid commiſſioners. AND WHERE- 
as by © Feel ag tripartite, bearing date the 
day of made between the faid 
Thomas Powell of the firſt part, the ſaid com- 
miſſioners, parties hereto, of the ſecond part, the- 
ſaid John Partridge and Charles Dennis of the 
third part, the ſaid Thomas Powell, for the conſi- 
deration therein mentioned, by the conſent and 
direction of the ſaid commiſſioners, parties hereto, 
teſtified by their being made parties to and ſeal- 
ing and delivering thereof, Dip order, bargain, 
ſell, diſpoſe, aſſign, and ſet over, unto the faid 
John Partridge and Charles Dennis, their execu- 
tors; and adminiſtrators, all and fingular the 
goods, wares, and chattels, debrs, {am — ſums 
of money, and all the perſonal eſtate whatſoever 
of the ſaid Francis Gibbons, which he was poſ- 
ſeſſed of or intitled unto, or which any other 
perſon or perſons was or were poſſeſſed of, 1x 
TRUST for him at the time he became bankrupt, 
or at any time ſince ; and all the right, title, in- 
tereſt, property, claim, and demand whatſoever 
of him the ſaid Thomas Petoell of, in, or to the 
ſame, or any part thereof, as ailignee of the 
eſcate and effects of the ſaid Francis Gibbens, and 
the ſaid commiſſioners, parties thereto, being the 
major part of the ſaid commiſſioners in and by 
the ſaid commiſſion named and authorized; in, 
conſideration of 5 5s. to them, or one of them, 
in hand alſo paid by the ſaid John Partridge and 
Charles Dennis, did as much as in them lay, and 
they lawfully might, ratify and confirm unto the 
ſaid John Partridge and Charles Dennis, all and 
ſingular the ſaid goods, wares and chattels, debts, 
ſum and ſums of money, and other things, and 


x. The afignment after a temporary, which ſee iu fol. 
all 


32 Second Sitting 


all the eſtate whatſoever and whereſoever, of and 
belonging to the ſaid Francis Gibbons therein be- 
fore ordered, bargained, fold, diſpoſed, aliigned 
and ſet over by the ſaid Thomas Powell, party 
thereto; To HOLD to the ſaid Joh Partridge and 
Charles Dennis, their executors, adminiſtrators 
and aligns, vPON TRUST NEVERTHELESS, to and 
for the ule, benefit and advantage, of all the 
creditors of the faid Francis Gibbons, who had 
then already ſought, or ſhould thereafter in due 
time come in and ſeek relief by virtue of the 
ſaid commiition, according to the limitations and 
directions of the ſeveral ſtatutes in that behalf 
made and provided, and to and for no other uſe, 
intent or purpoſe whatſoever, as in and by the 
faid laſt recited indenture of aTgnment, relation 
being thereunto had, may more fully and at large 
appear. AND WHEREAS by an order of the pre- 
ſent lord high chancellor of Great Britain, made 
on the day of inſtant, founded 
upon the petition of - and 
creditors of the ſaid Francis Gibbons, preferred to 
the ſaid lord chancellor; his lordſhip upon hear- 
ing the ſaid petition read, and what was alledged 
by the counſel for the ſaid petitioners, and by 
conſent of the counſel for the aſſignees, the ſaid 
Feba Partridge and Charles Dennis, did (amongſt 
other things) order, that the ſaid Jchn Partridge 
„and Charles Dennis, at their own deſire, ſhould 
be diſcharged from being aſſignees of the ſaid 
bankrupt's eſtate and effects, and that the major 
part of the ſaid commiſſioners named in the faid 
commiſſion, ſhould cauſe due notice forthwith 
to be given and publiſhed in the London Gazette, 
appointing a time and place for the creditors of 
the ſaid Francis Gibbons to meet, in order to pro- 
ceed to the choice of a new aſſignee or aſſignees, 
in the room of the ſaid John Partridge and Charles 


Dennis, 
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Dennis, and that the creditors of the ſaid bank- 
rupt, who ſhould be preſent at ſuch meeting, 
ſhould proceed to ſuch new choice accordingly, 
and that after fuch choice, the major part of the 
ſaid commiſſioners ſhould make and execute a 
new aſſignment of the eſtate and effects of the 
ſaid bankrupt, remaining unreceived and not 
diſpoſed of, to ſuch perſon or perſons, who at 
ſuch meeting ſnould be choſen ſuch new aſſig- 
nee or aſſignees, and that the ſaid John Partriage 
and Charles Dennis ſhould join in the ſaid af- 
ſignment, to the ſaid new aſſignee or aſſignees, 
as by the ſaid in part recited order, relation be- 
ing thereunto alſo had, may more fully and at 
large appear. AND WHEREAS, in purſuance of the 
ſw'd in part recited order, notice in the Londen 
Gazette of the day of this inſtant 
was duly given, purporting that the commiſ- 
honers intended to meet on the 
day of this inſtant at four of the clock in 
the afternoon, at Guildhall, London, in order to 
proceed to the choice of new aſlignees, in the 
room of the faid Jobn Partridge and Charles Den- 
nis: AND WHEREAS the commiſſioners, parties to 
theſe preſents, in obedience to and in purſuance 
of the ſaid order, and likewiſe of the ſaid notice 
ſo given in the London Gazette as aforeſaid, met 
at the Gui/dball of the city of London, this 
day of in order to chuſe an aſſignee or 
aſſignees of the ſaid bankrupt's eſtate and ef- 
fects, and the major part of the creditors of the 
ſaid Francis Gibbons preſent, and who had 
their debts under the ſaid commiſſion, and whoſe 
debts reſpe&ively amounted to ten pounds or up- 
wards, did nominate, elect, and chuſe the ſaid 
Andrew Finch to be the ſole aſſignee of the eſtate 
and effects of the ſaid Francis Gibbons, remaining 
unreceived and not diſpoſed of, in the a 
e 
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-the ſaid John Partridge and Charles Dennis. Now 
THIS TNDENTURE WITNESSETH, that the ſaid John 
«Partridge and Charles Dennis, in obedience to 
and in purſuance of the ſaid recited order, and in 
cConſideration of the ſum of 10 5s. of lawful money 
of Great Britain, to them in hand paid by the 
faid Andrew Finch, at or before the . ſealing and 
delivery of theſe preſents, the receipt whereof is 
hereby acknowledged, and alſo in confideration 
of the covenants herein after, on the part and 
behalf of the ſuid Andrew Finch, his executors, 
or adminiſtrators, to be performed by the conſent 
and ditection of the faid commiſſioners, parties 
to theſe preſents, teſtified by their being made 
parties to and ſealing and delivering hereof, Have 
ordered, bargained, told, diſpoſed, aaned, and 
| ſet over, and by theſe preſents po order, bargain, 
fell; diſpoſe, aſſign, and ſet over, unto the ſaid 
Andrew Finch, his executors and adminiſtrators, 
all and fingular the goods, wares, chattels, debts, 
ſum and fums of money, and all the perſonal 
' -eſtosre whatſoever, of the ſaid Francis Gibbons, of 
which he was poſſeſſed or entitled to, or which 
any other perſon or perſons was or were poſſeſſed 
of, in truſt for him at the time he became bank- 
rupt, or at any time ſince, and all the right, 
title, intereſt, property, claim and demand what- 
loever, of them the ſaid Jon Partridge and Charles 
Dennis, of, in, or to the ſame, or any part there- 
of, as aſſignees of the eſtate and effects of the ſaid 
-Ppancis Gibbons, and the ſaid commiſſioners, par- 
ties to theſe preſents, being the major part of 
the ſaid commiſſioners in and by the ſaid com- 
miſion named and authorized, in conſideration 
of 55. to them, or one of them, in hand alſo 
paid by the ſaid Andrew Finch, nave ratified and 
confirmed, and by theſe preſents po, as much as 
in chem lie, and they lawfully may, ratify and 
5 confirm 
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confirm unto the ſaid Andrew Finch, all and fin- 
_ gular the ſaid goods, wares and chattels, — 
ſum and ſums of money, and other things, 
and all the eſtate whatſoever and whereſoever, 
of and belonging to the ſaid Francis Gibbons, 
herein before ordered, bargained, fold, diſpoſed, 
aligned, and fet over by the ſaid Jobn Partridge 
and Charles Dennis, parties hereto; To HAVE AND 
TO HOLD, aſk, demand, ſue for, recover, levy; 
and receive the ſaid goods, wares, chattels, debrs, 
ſum and fums of money, and other things, and 
all other the effects whatſoever, of or belong- 
ing to the ſaid Francis Gibbons, hereby ordered, 
bargained, ſold, difpoſed, aTigned and ſet over, 
or hereby mentioned or intended fo to be, unto 
the ſaid Andrew Finch, his executors, Amn 
ſtrators, and aſßgns, vPON TRUST NEVERTHE- 
Ess, to and for the uſe, benefit, and advantage 
of all the creditors of the ſaid Francis Gibbons, 
who have already ſought, or ſhall hereafter in 
due time come and ſeek- relief by virtue of the 
ſaid commiſſion, according to the- limitations 
and directions of the ſeveral] ſtatutes in that be- 
half made and provided, and to and for no other 
uſe, intent or purpoſe whatſoever : Axp the ſaid 
Andrew Hinch, for himſelf, his heirs, executors, 
and adminiſtrators, doth hereby covenant, pro- 
miſe and agree, to and with the ſaid commiſ- 
ſioners, parties to theſe preſents, and to and with 
every of them by theſe preſents, that he the ſaid 
Andrew Finch, his executors, adminiſtrators, or 
aſſigns, ſhall and will, with all convenient ſpeed, 
by all lawful and equitable ways and means, uſe 
his utmoſt endeavours to recover and get in the 
ſeveral goods, wares and chattels, debts, ſum 
and ſums of money, and all other the eſtate and 
effects of the ſaid Francis Gibbons, and after poſ- 
ſellion had and obtained of the ſaid goods, WAIES, 
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and chattels, debts, ſum and ſums of money, 
eſtate and effects whatſoever, or any part thereof, 
mall and will ſell and diſpoſe of the ſame, to and 
tor the moit and beſt value he can get for the 
ſame: AnD FURTHER, that he the ſaid Andrew 
Finch, his executors, adminiſtrators, and afligns, 
hall and will from time to time, and at all times 
hereafter, upon reaſonable requeſt and notice to 
him given for that purpoſe, render and give unto 
the faid commiſſioners, parties to theſe preſents, 
or the major part of the ſaid commiſſioners, in 
and by the ſaid commiſſion named and authorized, 
or to the major part of the ſaid commiſſioners to 
be named in and by any renewed commiſſion 
which may be awarded againſt the ſaid Francis 
Gibbons, at ſuch time and place as they ſhall ap- 
point, a true, juſt and perfect account in writing, 
under the hand of the ſaid Audreto Finch, his ex- 
ecutors and adminiſtrators, of what and how 
much money, or other ſatisfaction, he the ſaid 
Andrew Finch, his executors or adminiſtrators, 
ſhall have had, recovered, and received, by vir- 
tue or means of this preſent deed of aſſignment, 
or otherwiſe, out of the eſtate and effects of the 
faid Francis Gibbons, and ſuch money or other 
ſatisfaction, as upon ſuch account ſhall appear to 
be had, raiſed, and received by the faid Andrew 
Finch, his executors or adminiſtrators, he the 
ſaid Andrew Finch, his executors or adminiſtra- 
tors, ſhall and will truly pay, or cauſe to be paid 
unto them the ſaid commiſſioners, patties to theſe 
reſents, or the major part of the ſaid commiſ- 
— in and by the ſaid commiſion named, or 
to the ſaid commiſſioners to be named in any 
ſuch renewed commiſſion, or the major part of 
them, or to ſuch perſon or perſons as they ſhall 
appoint, to the end, the ſame or other ſatisfac- 
tion may be, by them the faid commiſſioners, in 
and 
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and by the ſaid commiſſion named and autho- 
rized, or the major part of them, ordered, diſ- 
poſed, diſtributed and divided, unto and amongſt 
all and every the creditors of the ſaid Francis 
Gibbens, who have already fought, or ſhall here- 
after in due time come in and ſeck relief by vir- 
tue of the ſaid commiſſion, according to the 
limitations and directions of the ſeveral ſtatutes 
therein mentioned, proportionably according to 
the ſeveral debts owing.to them reſpectively from 
the ſaid Francis Gibbons, AND LASTLY, the ſaid 
Aadrew Fiach doth hereby for himſelf, his heirs, 
executors, and adminiſtrators, covenant, promiſe, 
and agree, to and with the ſaid commiſſioners, 
parties to theſe preſents, their heirs, executors, 
and adminiſtrators, that he the ſaid Andrew Finch, © 
his executors and adminiſtrators, ſhall and will 
from time to time, and at all times hereafter, 
well and ſufficiently ſave, defend, keep harmleſs 
and indemnify, the ſaid commiſſioners, in and 
by the ſaid commiſſion named and authorized, 
and alſo the ſaid John Partridge and Charles Den- 
m5, their executors and adminiſtrators, and every 
of them, their and every of their bodies, lands, 
tenements, goods and chattels, of, and concern- 
ing, or concerning all and all manner of action 
and actions, ſuits, arreſts, troubles, coſts, da- 
mages, and expences whatſoever, which they, or 
any of them, ſhall ſuſtain or be put unto, for or 
by reaſon of this preſent deed of aſſignment, or 
any other act or acts, thing or things, lawfully 
done or executed by virtue of the ſaid commiſ- 

ſion, or the ſaid recited aſſignment, or their or 
any of their lawful* intermeddling in any of the 


eſtate oft the ſaid Francis Cibbens. IN WITNESS; 
Sr.“ 
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In the Matter of Francis Gibbons, bankrupt. 
Petition for the removal of aſſignees for mal- conduct. 


To the right honourable the lord high chancellor 


of Great Britain. 


The humble petition of Charles Dennis, 
one of the aſſignees of the eſtate and 
effects of the ſaid bankrupt, 


SHEWETH, 


Tua a commiſſion of bankrupt, bearing 
date at Weſtminſter, the ſeventh day of July, 
now laſt paſt, was awarded and iſſued againſt 
the faid Francis Gibbon, then of, Sc. on the 
tole petition of Charles Jones, of, Sc. one of 
the creditors of the ſaid Francis Gibbons, which 
commiſſion was directed to certain commiſſioners 
therein named, the major part of whom found 
and declared the ſaid Francis Gibbons bankrupt.” 

That ycur petitioner and Fohn Partridge, 
of, Sc. were duly choſen joint aſſignees of the 
eſtate and effects of the ſaid bankrupt.' 

© Thar the ſaid John Partridge, at the time of 
iſſuing the ſaid commiſſion, and alſo at the time 
of his being choſen aſſignee as aforeſaid, was in 
poſſeſſion of the eſtate and effects of the ſaid 
bankrupt, by virtue of a judgment and execu- 

tion thereon.” | | 

© That J. R. of Gray's Im, in the county of 
Middleſex, gentleman, 1s the attorney who pro- 
ſecuted the ſaid judgment to execution, and is 
alſo clerk or folicitor to the ſaid commiſſion, 
which was taken out on a concerted act of bank- 
ruptcy committed by the ſaid bankrupt, by the 
advice and direction of the ſaid John oth” 

| an 
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and J. R. ſubſequent to poſſeſſion had under the 
ſaid execution by-the ſaid John Partridge.” 

© That the ſaid John Partridge and J. R. in 
order to defeat your petitioner in his endeavours 
to diſpoſe of the eſtate and effects of the ſaid 
Fraucis Gibbons the bankrupt, refuſed your pe- 
titioner the inventory taken under the ſaid com- 
miſſion, as alſo the leaſe of the ſaid bankrupt's 
dwelling-houſe, and likewiſe the books containing 
an account of the debts due to the ſaid bank- 
rupt.” 

b. That the ſaid John Partridge and J. R. 
both attended when the effects of the ſaid 
Francis Gibbons, the bankrupt, were to be ſold 
by public auction, and becauſe your petitioner 
refuſed to conſent that the monies ariſing from 
the ſaid fale ſhould be ſubject to the judgment 
and execution of the ſaid John Partridge, and to 
the ſole payment of his debt, in excluſion of all 
the other creditors of the ſaid bankrupt ; the ſaid 
John Partridge declared, in the preſence of ſe- 
veral perſons then and there aſſembled for the 
purpoſe of bidding for and buying the ſaid ef- 
fects of the ſaid Francis Gibbons the bankrupt, 
that the ſaid auction was without his conſent; 
and the ſaid J. R. declared, that every perſon 
who became purchaſers of any part of the ſaid 
bankrupt eſtate and effects ſhould have actions 
of trover brought againſt them for the ſame.” 


Your petitioner therefore moſt humbly 
prays your lordſhip will be pleaſed to or- 
der, that the ſaid John Partridge be re- 
moved from being one of the aſſign2cs of 
the eſtate and effects of the ſaid ra; cis 
Gibbons, the bankrupt ; and, that the ſaid 
John Partridze and J. R. do deliver to 
your petitioner, upon oath, all the pro- 


A 
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ceedings under the ſaid commiſſion ; and 
Alſo all books, papers, writings, and ac- 
counts, touching or any ways concerning 
the ſaid commiſſion, And that the ſaid 
John Partridge and J. R. reimburſe your 

petitioner all expences incurred by him 
on this application. 


And your petitioner ſhall ever pray, Sc. 


« Petition for the choice of a new aſſignee, on the 
*" QT = deceaſe of the. former one. 


In the matter of Francis Gibbons, bankrupt. 


To the right honourable the lord high chancellor 
of Great Britain. 


The humble petition of liam Fackſon, 
one of the creditors of the ſaid bank- 
+ Tub, | 


© That a commiſſion of bankrupt, bearing date 
at Weftminſter the 29th day of January, 1767, 
was duly awarded and iſſued againſt Francis Gib- 
Bongs, on the petition. of Charles Jones, which 
commiſſion was directed to certain commiſſion- 
ers therein named, the major part of whom found 
and declared the ſaid Francis Gibbons bankrupt.” 
That the ſaid Charles Jones was duly choſen ſole 

- aſſignee of the eſtate and effects of the ſaid bank- 
rupt ; and an aſſignment and bargain and ſale of 
the perſonal and real eſtates and effects of the 
faid bankrupt were executed to the ſaid Charles 
Fones, by the major part of the commiſſioners 
in and by the ſaid commiſſion named and autho- 
rized ; and the ſaid Charles Jones departed this 
5 1 5 | lite 
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life on the 27th day of July 177o, having firſt 
duly made and publiſhed his laſt will and teſta- 
ment in writing, and thereof appointed his wife, 
M. J. his daughter L. B. widow, his brother 
. J. and J. J. efq. joint executors . 

That the ſaid M. J. and L. B. duly proved 
the ſaid will in the proper eccleſiaſtical court, 


and took upon themſelves the burthen and exe- 
cution thereof.” 


© That the ſaid . J. and J. J. the two other 
executors named in the {ard will, dechned proving 
che ſame, nor hath either of dean ever interfered 
in the execution thereof, or in the adminiſtra- 
tion of the eſtate or effects of the ſaid Charles 
Jones deceaſed, by any act, or in any manner 


whatſoever, nor doth either of them ever intend 


to intermeddle therewith.” 


That the ſaid L. B. one of the ſaid acting 
executrixes, on the 13th day of January 1773, 
intermarried with J. B. of Cotoley St, cet, Veſt - 
minſter, in the county of Middteſex, gent.” 

That the ſaid . J, the other acting execu- 
trix, departed this life on the 15th day of May 
1775, whereby the ſaid L. B. became, and now 
is, the ſole, ſurviving, acting executrix of the 
ſaid Charles Jones, deceaſed, late ſole aſſignee of 
the eſtate and effects of the ſaid Francis Gibbons, 
the bankrupt, and the ſaid L. B. is the only 
child and heirefs at law of the ſaid Charles 
Jones.“ 

That the ſaid J. B. departed this life on the 
ai ſt day of December 1778, leaving the ſaid L. B. 
his widow, him ſurviving.” 

© That a renewed commiſſion 'of bankrupt, 
bearing date at Heſtminſter, the 23d day of 
March, inſt. was awarded and iffued aint the 


ſaid Francis Gibbons, on the petition of your pe- 


. which renewed commitFon is directed 
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to two new commiſſioners, aud three of the 
commiſſioners in the ſaid original commiſſion of 


bankrupt named.“ 


Your petitioner therefore moſt humbly 
. prays your lordſhip will be pleaſed to 
order the mayor part of the commiſſioners, 
in and by the Rid renewed commiſſion 
of bankrupt named and authorized, to 
cauſe due notice to be given of the time 
and place for the creditors of the ſaid 
bankrupt, who have already, or ſhall 
hereafter, in due time, come in and duly 
prove their reſpective debts under the 
ſaid original and renewed commiſſions, 
or either of them, to meet in order to 
their proceeding to the choice of one or 
more aſſignee or aſſignees of the ſaid 
. bankrupt eſtate and effects i in the place 
of the ſaid Charles Jones, deceaſed, the 
late ſole aſſignee thereof; and that the 
ſaid L. B. may be ordered, after ſuch 
choice ſhall be had, to join with the 
major part of the ſaid commiſſioners in 
making and executing a new aſſignment 
and conveyance of the perſonal and real 
eſtate and effects of the ſaid bankrupt 
remaining unreceiyed and not diſpoſed of, 
to ſuch perſon or. perſons who at ſuch 
meeting ſhall be choſen to be ſuch new 
aſſignee or aſſignees; and that the ſaid 
L. B. may account to ſuch new aſſignee 
or aſſignees as ſhall be duly choſen of the 
eſtate and effects of the ſaid bankrupt, 
upon her oath, for ſuch part thereof as 
came to the hands of the faid late Char les 
Jones, deceaſed, in his life-time, or of 
them the ſaid * . bing wife ſince 

his 


at Guildhall. ">" _ 


tiis-deceaſe, and that the ſaid L. B. ma 

be ordered to pay the balance of ſuc 

account, if the ſame happen to be in fa« 
vour of the ſaid bankrupt eſtate and 
effects, (ſhe being firſt made all juſt al- 
lowances out of the fame) to ſuch new 
choſen aſſignee or aſſignees, and that the 
ſaid L. B. may be alſo ordered to deliver 
up, upon her oath, to ſuch new aſſignee or 
allignees, all books, papers and writings 
touching or any ways concerning the 


eſtate or effects of the ſaid bankrupr. 
And your petitioner ſhall ever pray, &c. 


The ſolicitor who petitions for the removal of 
aſſignees, and the appointment of others, muſt, 
previous to the execution of the laſt mentioned 
ſpecial aſſignment, inſert an advertiſement in the 
London Gazette of ſuch removal, and alſo of the 
intended fitting to appoint others. 


Advertiſement on the removal of aſſignees. 


© The commiſſioners in a commiFon of banks 
rupt awarded and iſſued againft Francis Gibbons 
of, &c, intend to meet at Guilaball, on 4 
the day of when and where 
the creditors of the ſaid bankrupt, who have al- 
ready proved their debts under the ſaid commiſ- 
ſion are to attend, in order to chuſe one or more 
aſſignee or aſſignees of the ſaid bankrupt's eſtate 
and effects, in the room of John Partridge and 
_ Charles Dennis, the late aſſignees, who have been 
diſcharged from being aſſignees by an order of 


the right honourable the lord high chancellor of 
Great Britain e. 


| 4 There muſt be a week's notice at leaſt of this ſitting. 
See fol. 339. a 


© See fol, 176, &c, 
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The: acting commiſſioners under the commiſ- 
ſion are enjoined to cauſe, immediately after the 
removal of the former aſſignees, and the choice 
of others, public notice to be given in two Lon- 
dun Gazettes, that the former aſſignees are re- 

moved, and others appointed i in their ſtead. 


Advertiſonent on the choice of new Aber. 


© The acting commiſſioners in a commiſnon of 
bankrupt awarded and iffucd againſt Francis 
G!99ens of, &c. do hereby give notice, that 
Jobn Partridge and Ch: ares Dennis, late aſſignees 
of the eſtate and effects of the ſaid bankrupr, 
have been diſcharged from being .aTgnees, by 
an order of the right honourable the lord high 
chancellor of Great Britain, and that Audvewo 
Finch is appointed aftignce in their ſtead, and 
that the ſaid bankrupt's s debtors are not to pay 
their debts to the aſlignees removed.” 


W 


* 


ö 


Bargain ® and ſale. 


© Ty1s INDENTURE made the day of 
in the twentieth year of the reign of our 

© ſovereign lord George the Third, by the grace of 
God of Great Britain, France, and Ireland, king, 
© defender of the faith, &c. and in the year of 
_ © our Lord 1780, between Syefter Douglas, eſ- 
© quire, Lac Bargrave and William Munn, gen- 


6 OT By virtue of the ftat, 5 Geo. 2. c. 30. ſ. 31. Though 
dis act of parliament expreſsly directs that ſuch notice ſhall 
be interted in the two Louden Gazettes immediately following 
the removal of aſſignees and the appointment of others, yer 


we cannot recollect of having ever met with any fuch notice 
in the Gazerre. 


The original, to be executed by the commiſſioners, muſt 
be engroſſed on 75. 6d. ſtampt ſkins of parchment, and the 
counterpart to be executed by the affignees on 58. 


© tlemen, 


c 
c 


$ ; 
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tlemen, of the one part, and Jobn Partridge of 
ah: and Charles Dennis of, &c. of the we 

: WHEREAS his majeſty's commiſſion un- 
4 the Great Seal of Great. Britain, grounded 
upon the ſeveral;ftatutes made and now in force 
concerning darf bearing date at Weſt- 
minſter the day of O#ober, in 
the year of our Lord 1780, bath been award- 
ed and iſſued againſt the ſaid Francis Gibbons, 
and directed to Charles Robinſon and John 
Neres, eſquires, the ſaid Sylvefter Douglas, 
eſquire, and the ſaid Iſaac Bargrave and Wil- 
liam Munn, gentlemen, thereby giving full 
power and authority to the ſaid commiſſioners; 


four or three of them, to execute the ſame, as 


in and by the ſaid commiſſion, relation being 
thereunto had, more fully and at large it doth 
and may appear. AND WHEREAS, upon the 
execution of the faid commiſſion, it appeared 
to the major part of the commiſſioners in the 
ſaid commiſſion authorized, upon due examina- 
tion of witneſſes, and other ſufficient proof 
upon oath, before them had and taken, that 
the ſaid Francis Gibbens did, from the month 
of January 1760, carry on che trade and buſi- 
neſs of a merchant, by buying and ſelling, 
and by exporting and importing divers kinds 
of goods, and did by ſuch trade and buſineſs 
ſeek and endeavour to get his living, as other 
merchants ufually do, and that in the courſe 
of his ſaid trading and dealing he became in- 
debted unto Charles Jones of, &c, in the ſum 


of 1004. and upwards, for goods ſold and deli- 


vered. AND WHEREAS the ſaid Francis (r1bbens 
did, in the judgment of the major part of the 
ſaid commiſſioners, become bankrupt to all in- 
tents and purpoles, within the compaſs, true 
intent and meaning of the ſeveral ſtatutes made 


and 
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and now in force concerning bankrupts, or with- 
in ſome or one of them, before the date and 
ſuing forth of the ſaid commiſſion, they did ad- 


judge and declare him bankrupt accordingly. 


AND WHEREAS the major part of the ſaid com- 
miſſioners, parties to theſe preſents, in further 
execution of the ſaid commiſſion, and by due 
examination of witneſſes upon oath found, or it 


e otherwiſe appeared unto them, that the ſaid 
X * 8 * . . 
. © Francis Gibbons, at the time or times he became 


bankrupt as aforcſaid, was ſeized, intereſted in, 
or intitled unto diverſe meſſuages, lands, tene- 


© ments, and hereditaments, ſituate, lying, and 


being at 1n the county of 
and elſewhere, in the kingdom of 

Great Britain. Now THIS INDENTURE wir- 
NESSETH, that the ſaid commiſſioners, partics to 
theſe preſents, in further execution of the ſaid 
commiſſion, and by force and virtue thereof, 
and of the ſtatutes therein mentioned, and for 
and in conſideration of the ſum of five ſhillings, 
of lawful money of Great Britain, to them the 
ſaid commiſſioners in hand well and truly paid 
by them the ſaid John Partridgeand Charles Den- 
nis, at or before the ſealing and delivery of theſe 
reſents, the receipt whereof is hereby acknow- 
edged, and alſo in conſideration of the cove- 
nants and agreements herein after contained, 


on the parts and behalfs of them the ſaid John 


Partridge and Charles Dennis, their heirs, exe- 


cutors, adminiſtrators and aſſigns, to be kept, 
done and performed, Have ordered, granted, 
bargained and fold, and by theſe preſents (as 
much as in them the ſaid commiſſioners, par- 
ties to theſe preſents, lie, and they lawfully may) 


| © do order, grant, bargain and ſell unto them the 
© ſaid Fobn Partridge and Charles Dennis, their 
© heirs and aſſigns, all the Taid bankrupt's meſ- 


* ſuages, 
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ſuages, lands, tenements and hereditaments, 
AND ALSO all the eſtate, right, title, intereſt, 
uſe, truſt, property, poſſeſ.on, benefit, equity 
of redemption, claim and demand whatſoever, 
which he the ſaid Francis Gibbons, at the time 
of his becoming bankrupt as aforeſaid, had of, 
in, or to all and ſingular the ſaid meſſuages, 
lands, tenements, hereditaments, and all and 
{ſingular other the premiſſes herein before men- 
tioned, and hereby ordered, granted, bargain- 
ed and ſold, or mentioned, or intended ſo to 
be, with their, and every of their appurte- 
nances. AND Also all other meſſuages, lands, 
tenements, and hereditaments whatſoever and 
whereſoever, which he the ſaid Francis Gibbons 
hath purchaſed or obtained for money, or other 
recompence * jointly with his wife, children, 


or child, to the only uſe of him the ſaid Francis 


Gibbons; AND ALso all ſuch uſe, eſtate, intereſt, 
right and title whatſoever, which he the ſaid 
Francis Gibbons had of, in, or to any meſſuages, 
lands, tenements, or hereditaments-whatſoever 
at the time he became bankrupt as aforeſaid, 
which he could depart withal ; anp all and 
ſingular other the premiſſes herein before bar- 
gained and ſold, or mentioned or intended ſo 
to be, TO HAVE AND TO HOLD ALL and ſingular 
the ſaid meſſuages, lands, tenements, and he- 
reditaments, with their and every of their ap- 
purtenances, unto them the ſaid Jehn Partridge 
and Charles Dennis, their heirs and alſgns, to 
and for the only proper benefit and advantage 
of them the ſaid John Partridge and Charles 
Dennis, their heirs and aſſigns for ever, or 
according to the ſaid Francis Gibbons, his right 
and intereſt therein, ſubje& to ſuch mortgage 


* Sce fol. 180. 


f or 


408 Second Sitting 


< or mortgages, or other charges and incum- 
brances (if any ſuch there be) as the ſame 
are legally charged with and liable to. In 
© TRUST NEVERTHELESS for the benefit and ad- 
< vantdge of them the ſaid John Partridge and 
© Charles Dennis, and all and every other the cre- 
© ditors of the faid Francis Gibbons, who already 
have come in and ſought relief, or ſhall here- 
© after in due time come in and ſeek relief, by 
virtue of the ſaid commiſſion, or any renewed 
£ commiſſion, againſt the ſaid | Francis Gibbons, 
© and duly prove and aſcertain their ſeveral and 
© reſpective debts under the ſame, according 
© to the directions and limitations of the ſaid 
\ © ſtatutes, and as to the overplus, if any ſhall be, 
© after payment and ſatisfaction of all ſuch debt 
or debts, as ſhall or may be proved under the 
ſaid commiſſion, or any renewed commiſſion, 
againſt the ſaid Francis Gibbons, and the charges 
of ſuing forth and profecuting the ſame, 18 
©. TRUST for» the ſaid Francis Gibbons, his heirs 
or aſſigns, according to the ſtatutes, and the 
true intent and meaning thereof. Anp the faid 
John Partridge and Charles Dennis, each of them 
for himſelf ſeparate and apart, and for his own 
© heirs, executors and adminiſtrators, acts and 
© deeds only, and not either of them for the other 
© of them, his heirs, executors or adminiſtrators, 
acts or deeds, do hereby ſeverally and reſpectively 
© © covenant, promiſe and agree to and with the 
© ſaid commiſſioners, parties hereto, by theſe pre- 
« ſents in manner following, that is to ſay, that 
each of them the ſaid John Partridge and Charles 
Dennis, and their reſpective heirs and aſſigns, 
* ſhall and will, with all convenient ſpeed, uſe 
* their beſt endeavours, by ſuits at law or other- 


N 


R W 39 a 


Or thus: for themſelves ſeverally, and not jointly, or 
one for the other, or for the heirs; executors or adminiſtrators, 
er for the act or deed of the other, doth covenant, &c. 


© wiſe, 
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wiſe, to recover and get poſſeſſion of the ſaid 


meſſuages, lands, tenements and hereditaments, 
and ſhall and will after recovery and poſſeſſion 
had of the ſame, or any part thereof, make ſale 
and diſpoſition thereof, with the like conve- 
nient ſpeed, to and for the moſt money, and 
beſt price he or they can or may bond fide ob- 
tain for the ſame. Arp rug THE R, that they 
the ſaid John Partridge and Charles Dennis, 
their heirs, executors and adminiſtrators, ſhall 
and will from time to time, and at all times 
hereafter, upon reaſonable requeſt or notice to 
them given for that purpoſe, under the hands 
of the commiſſioners by the ſaid commiſſion, 
or any renewed commiſſion authorized as afore- 
ſaid, or the major part of them, render and 
give unto the ſaid commiſſioners, by the ſaid 
commiſſion, or any renewed commiſſion, autho- 
rized as aforeſaid, or the major part of them, a 
juſt and true account of all and every fuch ſum 
and ſums of money, or other ſatisfaction, which 
they the ſaid John Partridge and Charles Dennis, 
their heirs, executors or adminiſtrators reſpec- 
tively, ſhall or may have received, obtained or 
raiſed by virtue of theſe preſents, or by means 
of this preſent deed of bargain and ſale, out of 
the ſaid Francis Gibbons's eſtate hereby bar- 
gained and fold, and all ſuch monies or other 
ſatisfaction, as ſhall appear to be ſo by them 
reſpectively received, had, obtained or raifed 
by them as aforeſaid, they the faid John Par- 
tridge and Charles Dennis ſhall and will (after 
all juſt allowances thereout deducted) upon 
the like reaſonable requeſt, well and truly pay, 
ſatisfy and render, or cauſe to be paid, fatis- 
fied and rendered, to them the ſaid commiſ- 
fione.s authorized, or the major part of them, 
or as they cr the major part of them ſhall di- 
rect or appcint under their hands. To THE 

3 * END 
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END the fame monies or other ſatisfaction may 
be by them the ſaid commiſſioners, in and by 


the ſaid commiſſion, or any renewed commiſ- 


fron authorized, or the major part of them, 
ordered, diſpoſed, diſtributed and divided, unto 
and amongſt all and every the creditors of the 
ſaid Francis Gibbons, who have already come in 
and ſought relief, or ſhall hereafter in due time 
come in and ſeek relief by virtue of the ſaid 
commiſſion, according to the limitations of the 
ſaid ſtatutes therein mentioned, as aforeſaid, 
to the end the ſame monies and other ſatis- 
faction may be anſwered and paid to the cre- 
ditors ſeeking relief as aforeſaid, proportion- 
ably according to their ſeveral debts due and 
owing to them reſpectively from the ſaid 
Francis Gibbons, according to the order of divi- 
dend, to be made by the ſaid commiſſioners 
of the ſame, and, until ſuch monies ſhall be fo 
diſpoſed of and divided, ſhall and will pay and 
depoſit the ſame into the hands of Sir Charles 
Agill, bart. and Co. bankers, in Lombard-ftreety 
Lendon, as often as the ſame ſhall amount to 
the ſum of 100/. or upwards. And they the 

ſaid John Partridge and Charles Dennis for 
themſelves ſeverally and reſpectively, and for 
their ſeveral and reſpective heirs, executors and 
adminiſtrators, do further covenant, promiſe, 
and agree to and with the commitſioners, par- 
ties hereto, and to and with every of them, 
and their executors and adminiſtrators, that they 
the faid John Partridge and Charles Dennis, their 
and each of their executors, adminiſtrators and 


© affigns, ſhall and will, from time to time, and 


at all times hereafter, well and ſufficiently fave, 

defend and keep harmleſs and indemnified, as 

well the ſaid commiſſioners, parties to theſe 

preſents, in and by the ſaid commi:Fon 225 
| | an 
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and authorized, or by any renewed commiſſion 
to be named or atuhorized, and their heirs, exe- 
cutors and adminiſtrators, and every of them, 
as their and every of their bodies, goods, chat- 
tels, lands and tenements, and every of them, 
their and every of their meſſengers, agents and 
ſervants, who have been by them, or any of 
them, employed, in or about the execution of 
the ſaid commiſſion, of, from, and againſt all 
and all manner of actions, ſuits, troubles, 
charges, damages, and expences whatever, that 
ſhall or may at any time or times hereafter 
ariſe, happen, or come unto them the ſaid com- 
miſſioners, or any or either of them, or any of 
their meſſengers, agents, ſervants, heirs, exe- 
cutors or adminiſtrators, for or by reaſon or 
means of this preſent deed of aſſignment, or 
any other act, matter or thing by them, or 
either or any of them, lawfully acted or done 
by virtue of the ſaid recited commiſſion, or 
by their or any of their lawful intermeddlin 
in the eſtate or effects of the ſaid Francis Gib- 
Bong. IN wiTNEss, &c. 


Memorandum of executing bargain and ſale. 


ge it remembered, That we the major part of 
the commiſſioners named and authorized, in 
and by a commiſſion of bankrupt, awarded and 
iſſued againſt Francis Gibbons of, &c. whoſe 
names are hereunto ſubſcribed, met the day 
and year, and at the place above mentioned, 
and examined and executed a bargain and fale 
of the ſaid bankrupt's real eſtate to 7obn Par- 


tridge of, &c. and Charles Dis nis of, &c. the 


aMgnees duly choſen by tie creditors under 

the faid commiſſion.” Syſvefter Douglas, 
Jaeæc Bargrave, 
Willi, Mum. 


If 
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If the bankrupt real eſtate is conveyed to aſ- 
ſignees, and one of them dies, this is a joint- 
tenancy, and goes to the ſurvivor; and he alone 
may ſell ſuch eſtate to a purchaſer; but if both 
die before any conveyance is made, then the heir 
at law of the ſurvivor muſt convey to ſuch new 
aſſignees as the court ſhall appoint, or join with 
ſuch new aſſignees in the conveyance to a pur- 
chaſer. | 
The bargain and ſale, after © it has been execut - 
ed by the commiſſioners, muſt be * inrolled in 
ſome court of record at Veſtminſter, within d ſix 
months after the date of the deed. 

The courts of record in which it is generally 


inrolled, are the Chancery, and I Bench, Common 
Pleas and 4155. nap 


bs the court of hancer. 


If it is to be inrolled in chancery, one of the 
commiſſioners who executed the bargain and ſale 
muſt acknowledge it before a maſter, either at 
the public office in Symond's-inn, Chancery-lane, 
or at the maſter's houſe ; but if a commiſſioner 
cannot attend; then one of the witneſſes. muſt 
make an affidavit of the due execution of the 
deed, which muſt be annexed. In this court a 
fiat is never granted. 
When the ſame is acknowledged; the acknow- 
ledgment thereof muſt be wrote at the bottom, 
or on- the margin of the deed, in this form: 
This indenture was acknowledged by Thomas 
8 Nrer, 74 5 en üer vg; wo prayed 


8 FJ 1 „ 2 * 
—_ 


& . w 


The 8 aſfgnees cannot. maintain an action concerning the 
bankrupt real'eftate, till the bargain, and ſale is inrolled. See 
fol. 186. e. 


By flat. 27 H. 8. c. 16. f. 1. 


© that 
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© that the ſame might be inrolled, on the 
day of June, 1780; before 
- Themas Anguiſb. 


This acknowledgment muſt be ſigned by the 
maſter, and then the deed muſt be engroſſed on 
rolls of the court, when acknowledged. You 
take the deed to the clerk of the inrolments, 
whoſe office is in the chancery-9ffice in Chancery- 
lane; he provides rolls and inrols the deed, with- 
out giving you any trouble, except taking the 
deed to and from the office when inrolled, and 
the certificate endorſed thereon. 


Fees of inrolment. 


Officer's Solicitor's 

charge. charge. 

Acknowledging 1 8 8 2 

Swearing affidavit 8 9 "1.4 
Inrolling for each roll or 

preſs, containing 99% 0 0 oe 
lines, and each line 14 


words. 
Indorſing and certifying © 5 4 5 4 
Beſides a fee of half a guinea to the commiſ- 
ſioner who acknowledged the deed, and the 
charge of drawing and engroſſing the affidavit, 
in caſe no commiſſioner can attend ; but the 
ſolicitor can charge nothing more than his own 


attendances, the full fees of inrolment being 
paid at rhe office. 


Ia the king's bench. 


If you intend to inroll the deed in this court, 
one of the commiſſioners muſt acknowledge it 


Ee either 
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either in court, or before a judge at his chambers; 
the deed muſt be left with the judge, who with 
his own hand delivers in open court to the ſecon- 
dary [i. e. the maſter] and deſires him to inrol 
it ; if in term time, the deed may be got imme- 
diately, but if in vacation, it muſt remain with 
the judge till the following term; when you get 
the deed, call for as many Tolls as you want, at 
the clerk of the dockets in the King's Bench of- 
tice, or from Billingſley, ſtationer in Chancery- 
lane ; you pay four pence for each roll, which is 
allowed you again on carrying 1n the walls, and 
when you have engroſſed the deed on the roll, 
prefixing ſuch one of the following preambles, 
as may ſuit the acknowledgment, you docket 
the rolls with the clerk of the dockets, who will 
indorſe the number roll upon the deed ; but if 
the deed happens to be of a prior term, then 
call at Mr. Way's, Portugal-ſtreet, Lincoln's-Inn- 
Fields, for the number roll. 

You mult remember to take with you to the 
clerk of the dockets, the deed, and the rolls, and 


alſo a docket upon a flip of paper to the follow- 
ing effect, viz. 


Mich. term, in the twentieth year of the reign 
of king George the Third. 


* 


Entries of Fohn Rayner, gentleman, one of the 
attornies, CC. 


© An indenture dated, &c. between Sylveſter 
Douglas, eſquire, Iſaac Bargrave and William 
Munn, gentlemen, of the one part, and John 
Partridge of, &c. and Charles Dennis of, &c. of 
the other part.' Roll. 1001. 

This officer alſo indorſes a certificate on the 
deed, which done, he returns 1t to you. 


I Pre- 


* 


* 
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Preambles. 


The preamble of the inrolment of a deed, when the 
ſame is acknowledged in court. 


As yet of Eaſter term (as the term ſhall be) 
* Witneſs William, earl Mansfield. 


Be it remembered, that on 
England, to wi} not next after 15 days 
| of Eaſter in this ſame term, 
© before our lord the king at Weſtminſter, came 
© Sylveſter Douglas, eſquire, in his proper perſon, 
© and brought here into the court of our ſaid lord 
© the king, then there, a certain indenture, which 
© he acknowledged to be his deed, and prayed 
© that the ſame indenture, as his deed, might be 
* inrolled of record, before. our ſaid lord the 
© king at Weſtminſter ; and it is inrolled in the 
following words: To wit, this indenture, &c." 
(the deed verbatim.) 


The preamble, where the indenture is acknowledged 
before the chief juſtice at his chambers. 


| Be it remembered, That on, 
© England, to wi. bc in this ſame term, before 
our lord the king at West- 
© minſter, William earl Mansfield, chief juſtice of 
© our ſaid lord the king, aſſigned to hold pleas, 
© before the king himſelf, records, that on the c 
: day of laſt paſt, Sy/veſter 
© Douglas, eſquire, in his own proper perſon, came 
before the ſaid chief juſtice at his chambers, 
© ſituate in Serjeant o- lun in Chancery-lane, and 


e The date of the acknowledgment of the deed. 
E E2 brought 
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© brought before the ſaid chief juſtice, then there, 
© a certain indenture, which he acknowledged to 
© be his deed, and prayed that the ſaid indenture, 
as his deed, might be inrolled of record in the 
court of our ſaid lord the king, before the king 
himſelf at Z/eftminier ; and which ſaid inden- 
ture the aforeſaid chief juſtice, by his own pro- 
per hands, now delivers here into court, to be 
inrolled in form aforeſaid ; and it is inrolled in 
the following words, to wit : This indenture, 
&c.” and go on verbatim with the deed, copy- 
ing every word, with the names of the parties 
ſigning, and making this mark (L. S.) for the 
ſeals, then the atteſtations, receipts, and all other 
indorſements; and laſtly examine the inrolment 
with the decd. 


The certificate to be indorſed on the deed in- 
rolled. 


7p . N% SEN 


© Sylveſter Douglas, eſquire and others, to John 
Partridge and Charles Dennis. 


© Inrolled in the court of our lord the king, be- 
fore the king himſelf at Teminſter, of Mich. 
term (as the term is) in the 7w-ntieth year of the 
reign of our ſovereign lord George the third, 
king of Great Br Hain, &c. Roll. 1001. 


VVV 


Fees of inrolmeut. 


Officer's Attorney's 
charge. charge. 


Acknowledging in court © 3 o 13 
Before a judge at his | 
chambers © of 0. * 
Inrolling each ſheet 5 8 3 
Docketing and carrying 
in rolls 5 3 6.34 


2 


Beſides 


%# % 


a 
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Beſides the commiſſioner's fee for acknowledg- 
ing; the charge of drawing and engroſſing the 
affidavit, if neceſſary, and attendances. 


In the Common Pleas. 


If the deed is to be inrolled in C. B. you carry 
the deed to a judge, either at his chambers or at 
his houſe; or, if in term time, it may be done at 
Weſtminſter-hall ; one of the commiſſioners muſt 
attend and acknowledge it, the acknowledgment 
(the officer's warrant for inrolling the deed) is 
wrote on the margin of the deed, generally by 
the judge's clerk. The form of the acknowlecg- 
ment 1s ; 

* The execution of this deed was acknowledged 
© (in court) by T. N. (the commiſſioner acknow- 
* ledging) party thereto, this /eventh cay of May 
© 1780, before J. E. V. (the name of the judge.) 

1 he deed being properly acknowledged, get 
the rolls from the clerk of the warrants of attor- 
ney, Whole office is in Pump- court, Inner-temple, 
tor which you pay nothing, and having engroſſed 
them yourſelf, and left a ſpace for prefixing the 
preamble, which is done by you, by the clerk of 
the warrant's dictating ; for which purpoſe yon 
carry him the deed and rolls, who will indorſe, 
docket, and inrol the deed immediately, for it 
is not neceſſary in this court, as in the King's 
Bench, tor the attorney to indorſe the deed, or 
carry in any docket, the clerk of the warrant 
being obliged to do all himſelf, and alſo, if de- 
ſired, to ingroſs the deed upon the rolls, which 
is begun 1n this form : 

© T. N. (the commiſſioner acknowledging) 
© came into his majeſty's court of Common Pleas 


© at Weſtminfter, (it the deed was acknowledged 


in court) the | day of June, in this 
EE. © ſame 


— 
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* ſame term, before Sir William De Grey, knight, 
© (the name of the judge before whom the ac- 
© knowledgment happens to be taken) lord chief 
* juſtice of the ſaid court, (if the deed be nor 
© acknowledged in court) and acknowledged 
* this writing following to be his deed, and re- 
© quired the fame to be inrolled, and it is inrol- 
© led in theſe words: to wit, This indenture, &c.” 
and ſo go on with the deed, copying every word, 
the names of the parties ſigning, making this 
mark (L. S.) for a ſeal, and the atteſtation, re- 
ceipt, and all indorſements, and laſt of all exa- 
mine the inrolment by the deed, carefully read- 
ing the deed, and not the inrolment. 


Fees of inrolinent. 
Officer's Attorney's 


| charge. charge. 
Acknowledging in court © 10 © 1 


©) 
Before a judge at chambers o 5 o © 5 © 
Inrolling each ſheet &30: 43 9:04 
Docketing and certificate © 1 © © 3 4 


Beſides the commiſſioner's fee, the affidavit, 
and common attendances. 


In the Exchequer. 


One of the commiſſioners muſt attend and ac- 
knowledge the bargain and fale in court : this 
acknowledgment 1s the clerk in court's warrant 
for inrolling the deed, which is wrote on the 
margin thereof, generally by the baron's clerk, 
the form of which 1s as follows : 

| © The execution of this deed was acknowledg- 
ed in court by Sylveſter Douglas, eſquire, party 
* thereto, the 24th day of April, 1780, before 
John Skinner, 
(L. C. Baron.“) 
The 
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The deed is hereupon inrolled by the clerk in 
court, for which he charges as follows : 


4. „% 

Acknowledgment in court 8 
To the maſter and clerk in court for | 

inrolling each ſheet, out of which 3 


the clerk in court allows to the ſo- 
licitor two pence per ſheet 

The ſolicitor's fee and attendance are 
allowed as charged in the court of 
chancery, beſides what is given them 
out of the clerk in court's fees. 


N. B. Every deed to be inrelled muſt be en- 
groſſed on ſeven ſhilliags and fix penny ſtamped 
ſkins of parchment, viz. 
$i 


By ſtat. 5 W. & M. C. 21. ſ. 3. 5 
2 


And by ſtat. 17 Geo. 3. c. 50. 


Q. 0 


0 
6 

In caſe the bankrupt happens to be in priſon, 
on meſne proceſs only, (for if he is in execution, 
the commiſſioners mult attend him there) it may 
be proper to get the commiſſioners to ſign their 
warrant directed to the keeper of the priſon, to 
bring the bankrupt before them at the next ſit- 


ting, in order to take his ſurrender and laſt exa- 
mination. 


The Warraut. 


Wurgkras a commiſſion of bankrupt hath 
been awarded aud iſſued againſt Francis Gibbons, 
of, &c. directed to us whoſe names are hereunto 
ſubſcribed, and to the other commiToners in 
the ſaid commion named, and he being de- 
clared bankrupt, and the day of 
inſtant, being one of the days appointed in the 
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London Gazette for the ſaid Francis Gibbons to 
ſurrender himſelf to the ſaid commiſſioners, 
and we being informed that the ſaid Francis 


Gibbons is in your cuſtody upon meſne proceſs, 


and not in execution: theſe are therefore to 
deſire you to bring the body of the ſaid Francis 
Gibbons before us at Guildhall, in the city of 


London, on next, being the day of 


inſtant, at four of the clock in the 
afternoon, in order to be examined by us, pur- 
ſuant to the act or acts of parliament made and 
now in force concerning bankrupts; and this 
ſhall be your ſufficient warrant. Given under 
our hands this day of June 1780. 


To Benjamin Thomas | 

eſquire, marſhal Sylveſter Douglas, 
of the King's Bench Jſaac Bargrave, 
priſon, or to his FW illiam Munn. 
deputy there. | 


F 


If the bankrupt happens to be in the Fleet pri- 


ſon, then the commiſſioners warrant muſt be di- 
rected thus: To John Eyles, eſquire, warden of 


Os 
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his majeſty's priſon of the Fleet, or to his deputy 
there. If he is in Newgate ; © To the ſheriff 
of Midaleſex, and to Richard Akerman, keeper 
of his majeſty's priſon of Newgate, or to his 
deputy there.“ If in either of the Compters, 
To the ſheriffs of London, and to | 
keeper of the Poultry, or of 1/ood-ftreet 
compter, or to his deputy there.“ If in a coun- 
goal: © To eſquire, 
ſheriff of the county of and to 
| keeper of the ſaid county gaol, or to 
his deputy there.” | 
As the bankrupt may not be able to ſurrender, 


or be prepared to finiſh his examination .by the 


Next 
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next ſitting, we will direct him how to enlarge 
the time for theſe purpoſes. 

The application muſt be by petition to the 
Great Seal, ſix 4 days at leaſt, before the laſt ſit- 
ting appointed in the Gazette ; this petition may 
be either in the name of the bankrupt, or of his 
aſſignees; the allegations of which petitions are 
various, according to the circumſtances of the 
caſe. We will draw up forms of both ſorts, and 
leave the ſolicitor to uſe ſuch of them as in his 
judgment and diſcretion beſt ſuit his particular 


purpoſe. 


In the matter of To the right honourable 
* Francis Gibbons © the lord high chancel- 
# bankrupt.” © lor of Great Britain,” 


The humble petition of Francis Gibbons, 
bankrupt, 


© Sheweth, 

© That a commiſſion of bankrupt under the 
great ſeal of Great Britain, bearing date at Weſt- 
minſter the day of May laſt, upon the 
petition of Charles Jones of High Holborn, in the 
county of Middleſex, mercer, was awarded and 
iſſued againſt your petitioner, by the name and 
deſcription of Francis Gibbons, of the city of 
London, merchant ; which commillion was di- 
rected to Charles Robinſon, Jobn Nares, Sylveſter 
Douglas, eſquires, 1/aac Bargrave and William 
Munn, gentlemen, as commiſſioners to execute 
the ſame.” 
© That your petitioner hath been duly declared 
bankrupt by the major part of the ſaid com- 
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miſſioners, in and by the ſaid commiſſion named 


and authorized, and by ſummons under their 
hands, and alſo by notice in the London Gazette, 
of Tueſday the day of May 1780, was 
required to ſurrender himſelf to the ſaid commiſ- 
ſioners, or the major part of them, at Guildhall, 
London, to be examined by them on the 1oth 
and 20th days of the ſaid month of June reſpec- 
tively, at four of the clock in the afternoon, 
on each of the ſaid days, touching the diſ- 
clofure and diſcovery of his eſtate and effects, 
and on the 5th day of July laſt your petitioner 
was, by ſuch ſummons and notice, required to 
finiſh his examination under the ſaid commil- | 
ſion.” 

That your petitioner did ſurrender himſelf to 
the ſaid commiſſioners on the ſaid 10th and 20th 
days of June laſt, and ſubmitted to be examined 
touching the diſcloſure and diſcovery of his 
eſtate and effects, and to conform himſelf to 
the ſeveral acts of parliament made, and now 
in force, concerning bankrupts.” 

That your petitioner is preparing and ſettling 
his affairs, in order to make a full and true diſ- 


cloſure and diſcovery of all his eſtate and effects; 


but your petitioner finds his accounts fo very 
long, intricate, and perplexed, that he cannot 


poſſibly finiſh the ſame by the time limited by 


the ſaid commiſſioners ſummons and notice re- 
ſpectively for that purpole.” 


Or thus : 


© TrarT your petitioner is ready to ſurrender 
himſelf to the major part of the commiſſioners 
in the ſaid commithon named and authorized, on 
the fifth day of July inſtant, at Guildhall, Lon- 
don, and then and there to make a full Was 
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© ſure and diſcovery of all his eſtate and effects; 
© but one of the ſaid commiſſioners being in a 
© bad ſtate of health, ſo that he cannot attend to 
© take your petitioner's laſt examination, and two 
© others of the ſaid commiſſioners being in the 
© country, ſo far remote from London, that th 
cannot be had in due time to take ſuch exa- 
© mination, it becomes neceſſary for your peti- 
© tioner to have his time enlarged for that pur- 
© pole.” 
© Your petitioner, therefore, 
© moſt humbly prays your lord- 
June 1780. © ſhip would be pleaſed to or- 
ge it as prayed, © der, that the time for your 
© hereof giving © petitioner's ſurrendering him- 
af notice to the © ſelf to the commiſſioners in 
© commiſſioners © the faid commiiſion named, 
© forthwith, © or the major part of them, 
; Thurlow, C. © and for fully diſcloſing and 
© diſcovering his eſtate and ef- 
* fects, and finiſhing his laſt 
© examination under the ſaid 
© commiſſion, as the law in 
© ſuch caſes requires, be en- 
© larged for the ſpace of ferty- 
© nine days, to be computed 
from the day 
© of 1780. 
And your petitioner (as in duty 
© bound) ſhall ever pray, &c.' 


— 


f That is, by perſonally delivering to the commiſſioners, 
or leaving at their reſpe&tive houſes or places of abode, an 
examined and true copy of the ſaid petition, with the order of 
the lord chancellor thereon, | - 
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It has been thought adviſeable, (but we do not 


think it at all neceſſary) for the bankrupt zo? to 
ſurrender himſelf 2740 the expiration of his enlarged 


time, in caſe he conceives the commitl.on to be 
injuriouſly taken out againſt him. 


In this caſe, after the allegation that the com- 


miſſion is iſſued, and party "declared bank crupt 


thereon, and of the ſeveral days and times for 
his ſurrender, add the following allegations, viz. 


* 


-*% i 


© 'That no debt is due to the petitioning cre- 
ditor, 
That your petitioner preferred his petition to 
your lordſhip, praying that the ſaid commiſſion 
might be ſuperſeded, whereon many affidavits 
were filed, but ſuch petition was diſmiſſed with- 
out prejudice.” 
© That your petitioner, hoping that ſuch com- 


miſſion would be ſuperſeded, hath not perfectly 
adjuſted his affairs,” 


Or thus : 


© That your petitioner having obtained your 
lordſhip's leave to bring an action at law to try 
the validity of the petitioning creditor's debt, 
and of the act of bankruptcy pretended | to have 
been committed by your petitioner, for that 
reaſon hath not yet ſurrendered himſelf, in or- 
der to be examined by and before the ſaid 
commiſſioners, touching the diſcloſure and diſ- 
covery of his eſtate and effects, under the ſaid 
commiſſion.“ 


In the matter of To the right honour- 
Francis ons, © able, &c. | as in the 
! bankrupt.” © other petition.” | 


1 


— wad 


a See 2 Ye. Rep. 326. pl. 107. 


at Guildball. —_— 


The humble petition of John Partridge [ /ole aſig- 
nee, if ſo] or, and Charles Dennis, affegnees of 
the eſtate and efſefts of the ſaid bankrupt, 


Sheweth, 


© 'That a commiſſion of bankrupt, under the 
great ſeal of Great Britain, bearing date at 
7; eftminſter, the day of May laſt, upon 
the petition of Charles Jones, of High Holborn, 
in the county of Middleſex, mercer, was awarded 
and iſſued againſt Francis Gibbons, of the city 
of Londen, merchant, which commiſſion was 
directed to Charles Robinſon, Fchn Nares, Syl- 
veſter Douglas, eſquires, Iſaac Bargrave and 
Iilliam Munn, gentlemen, as commiſſioners to 
execute the ſame. 
© That the faid Francis Gibbons hath been de- 
clared bankrupt, by the major part of the ſaid 
commiſſioners acting under he ſaid commiſſion, 
and by ſummons under their hands, and alfo 
by notice in the Londen Gazette, on Tuęſday the 
| day of May 1780, was required to 
ſurrender himſelf to the ſaid commiſſioners, or 
the major part of them, at Gniidball, Lenden, 
to be examined by them on the 10th and 2oth 
days of the ſaid month of June reſpectively, at 
four of the clock in the afternoon, on each of 
the ſaid days, touching the diſcloſure and diſ- 
covery of his eſtate and effects, and on the 5th 
day of June laſt the ſaid bankrupt was, by 
ſuch ſummons and notice, required to finiſh 
his examination, under the ſaid commiſſion. 
© That the faid bankrupt (or the ſaid Francs 
Gibbons) hath not yet ſurrendered iynyeli to 
the commiſſioners in the ſaid commiſſion named, 
or to he major part of them, at the laid Ing 
hiſt fittings already had under the faid con 
miles 
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miſſion, or at either of them, and the ſaid bank - 

rupt is now at Paris, in the kingdom of France, 
and intends to ſurrender himſelf to the ſaid 
commiſſion, as your petitioners are informed, 


but will hot be able to arrive in London by the 
5th day of July. 


Or thus: 


© That your petitioners have been duly choſen 
aſſignees of the eſtate and effects of the ſaid 
bankrupt, and find that the ſaid bankrupt is in 
an ill ſtate of health, and a priſoner in the 
Fleet, and is not prepared to finiſh his exami- 
nation in the time limited for that purpoſe, 
in the manner preſcribed by the act of parlia- 
ment 1n that caſe made and provided ; there- 
© fore hath not as yet ſurrendered himſelf to the 
© ſaid commiſſioners, which he purpoſes to do, 
© as your petitioners are informed, as ſoon as his 
© ſaid examination can be prepared.” 

In caſe the bankrupt hath already had time, 
but not the full Forty-nine days, then you ſet 
forth the commiſſion, the commiſſioners decla- 
ration of the bankruptcy, the terms for ſurren- 
der, (as before), and then the laſt order for time, 
thus, | 

© That the ſaid bankrupt being then in an ill 
ſtate of health, and a priſoner in the Fleet, and 
not being then prepared to finiſh his examina- 
tion; your petitioners, who have been duly 
choſen aſſignees of the ſaid bankrupt eſtate 
and effects, on the day of laſt 
preferred their petition to your lordſhip, and 
obtained an order thereon, for forty days fur- 
ther time, to be computed from the day 
of for the ſaid bankrupt to ſurrender 
himſelf, and finiſh his examination. 


© That 
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That your petitioners find, that the ſaid 
© bankrupt, by reaſon of his ill tate of health, 
© as aforeſaid, . hath not been able to prepare and 
complete his examination, and in as much as 
the time granted by your lordſhip, for the 
ſaid bankrupt to finiſh his examination, will 
expire on the day of next; 


„ 


day of 1780. Tour petitioner, there- 
Let the time for the © fore moſt humbly prays 
ſad Francis Gibbons, © your lordſhip, that the 
the bankrupt, his ſur- time for the ſaid bank- 
rendering himſelf to © rupt, his ſurrendering 
the commiſſioners in himſelf, and diſcloſing 
the ſaid” commiſſion his eſtate and effects to 
named, or the major the acting commiſſioners 
part of them, and for in the ſaid commiſſion 


diſcloſing and diſco- named and authorized, 


vering his eſtate and © and for his finiſhing 
effects, and finiſhing his examination before 
his examination be- * them, may be further 
fore them, be further *© enlarged for the ſpace 
enlarged for the ſpace © of ten days, to be com- 
of ten days, to be * puted from the faid 


computed from the day of 

day next. 
of next: 
hereof give notice to And your petitioner 
commiſſioners forth- © ſhall ever pray, Sc. 
with. 


Thurlew, C.“ 


Affidavit of the ſervice of a petition. 


In the matter of Francis 
Gibbons, bankrupt. 
John Rayner of, Cc. gentleman, miketh 
* oath, that he this deponent did, on the 
© day 
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day of ſerve Charles Robinſon, and 
8 Dan glas, eſquires, and on the 
day of William Munn, gentleman, with 
a petition preferred by 7h Partridge and Charles 
Dennis, aflignees of the eſtate and effects of the 
ſaid Francis "Uibbons' the bankrupt in this mat- 
ter, to the right honourable: the lord high 
chancellor of Great Britain, \ with his lordſhip's 
order thereon, bearing date the day of 
the ſaid month of whereby it was or- 
dered, that the time for the ſaid Francis Gibbons 
the bankrupt's ſurrendering himſelf to the com- 
miſſioners, in the faid commiſtion named, or 
the major part of them, and diſcloſing and dif 
covering his eſtate and effects, and finiſhing his 
laſt examination, be further enlarged for the 
ſpace of ten days, to, be computed from the 
day of next, (whereof notice 
was forthwith to be giv in manner follow- 


ing; that is to ſay, by perionally delivering to 


the ſaid Charles Robin won, and Sy/vefter Douglas, 


reſpectively, a true copy of the ſaid petition, 
and order thereon ; and at the fame time ſhew- 
ing them reſpectively the ſaid original petition 
and order thereon, and by leaving another true 
copy of the ſaid petition and order thereon, 
at the houſe of the ſaid William Munn, in 
London, with his clerk, agent or partner there: 
and at the ſame time mewing ſuch clerk, c. 
the ſaid original petition, and order thereon. 
And this deponent further ſaith, that the ſaid 
Charles Robinſon, Sy deſter Douglas, and William 
Munn, are the acting commiſſioners, under the 
faid commiſſion, as this deponent hath been 
informed, and. believes.” 
Sworn at the public office 


in S mondo lun, this John Rayner. 


Lord 


- 0 TE 


Fs 


rd 


| at Guildhall. 429 


Lord chancellor * Hardwicke by no means 
liked the practice, which he ſaid was what at- 
torneys in the country were very apt to fall into, 
in drawing an affidavit of the ſervice of this pe- 
tition, viz. to recite therein the whole petition 
verbatim, in order to ſwell up the expence, but, 
that if they made a cuſtom of it, he ſhould, for 
the future, order the coſts of the afidavit to 
come out of their own pockets. 


Notice of the enlargement of the bankrupt's 
time muſt be given in the Gazette, 


Third fitting at Guildball. 


As creditors may prove or claim debts at this 
fitting alſo, the ſolicitor will take care to be 
provided with ſome printed depoſitions in blank; 
but the chief buſineſs of this ſitting is for the 
commiſſioners to take the bankrupt's laſt exa- 
mination. We will ſuppoſe that the bankrupt 
has obtained an order for further time, and that 


the commiſſioners have been duly ſerved there- 


with; if fo, the following memorandum ſeems 


. proper. 


Memorandum of the bankrupt's having enlarged bis 
time for ſurrendering, and making a full diſclo- 
ſure and diſcovery of his eſtate and effects. 


At, &c. 


© Be it remembered, that this being the day ap- 
pointed, purſuant to notice in the Lenden Ca- 
zette, for Francis Gibbons of, Sc. the perſon 
againſt whom the commiſſion of bankrupt, 
now in proſecution, is awarded and iſſued, to 
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ſurrender himſelf, and to make a full diſcloſure 
and diſcovery of his eſtate and effects, and to 
finiſh his examination under the ſaid commiſ- 
ſion, we, whoſe names are hereunto ſubſcribed, 
being the major part of the commiſſioners in 
and by the faid commiſſion named and au- 
.thorized, met the day and year, and at the 
place above mentioned, purſuant to ſuch no- 
tice; at which time a petition from the ſaid 
bankrupt, (or from the aſlignees in behalf of 
the ſaid bankrupt,) referred to the right ho- 
nourable the lord high chancellor of Great Bri- 
tain, praying that his (or the faid bankrupt's) 
time for ſurrendering himſelf, and making a 
full diſcloſure and diſcovery of his eſtate. and 
effects, and to finifh his examination, might 
be enlarged, (or further enlarged) for the ſpace 
07 days, to be computed from this 
6 day of inſtant, with his lord- 
© ſhip's order thereon for that purpoſe, bearing 
© date the day of laft ; was pro- 
* duced to (having been before ſerved on) (or 
ſerved on) us the ſaid commiſſioners; we the 
ſaid commiſſioners do therefore defer taking 


La * * R % * * * 


© ſuch examination till the ſaid day of 
c next; and we hereby accordingly ad- 
© journ to that day, at this place, at o'clock 
* 1n the afternoon of the {ame day for that pur- 
< pole.' > | 
Charles Robinſon. 
John Nares. 
Sylveſter Douglas. 


If the bankrupt happens to be a priſoner, 
then you prepare a memorandim of the commiſ- 
ſioners adjourning to the priſon, in order to take 
his examination. | 


* 


At, 


Gy 
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© Memorandum, that we whoſe names are here- 
unto ſubſeribed, being the major part of the 
commiſhoners named and authorized in and b 

a commiſſion of bankrupt awarded and iſſued 
againſt Francis Gibbons, of, &c. met here the 
day and year, and at the place abovementioned, 
purſuant to notice in the London Gazette, in 
order to finiſh the ſaid bankrupt's laſt exami- 
nation; but the ſaid bankrupt being a pri- 
ſoner in the King's Bench priſon in execution 
(or in a very ill ſtate of health, and not able to 
attend here to be examined) we do therefore 
adjourn to the ſaid prifon of the King's Bench, 
to take the ſaid bankrupt's examination.” 


Sylveſter Douglas. 
Jſaac Bargrave. 
William Munn, 


Memorandum of the bankrupt's examination and 
diſcovery | 


At the King's Bench priſon, in St. George's Fields, 


in the county of Surry, by adjournment from 
Guildhall, Lendon, the day of 1768. 


Sylveſter Douglas. © Memorandum, that Francis 
Gibbons and Adam Pierce of, 

© &c. the perſons againſt whom the commiſſion 
of bankrupt now in proſecution is awarded and 
iſſued, appearing (again) before us the major 
part of the commiſſioners in the faid commiſ- 
ſion named and authorized, in order to ftniſh 
their examinations purſuant to notice in the 
London Gazette for that purpoſe given, and 
being now ſworn and examined, they peaking 
F 2 © for 


A 


* 
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for themſelves reſpectively [or * each ſpeaking 
for himſelf] upon their oaths ſay, that the ſe- 
veral books > of accounts, numbered reſpec- 
tively, 1, 2, Sc. and reſpectively ſigned by 
theſe examinants, and the ſeveral paper © writ- 
ings hereunto annexed, marked reſpectively 
with the letters (4) (B), Cc and alſo reſpec- 
tively ſigned by theſe examinants, under each 
column, and delivered by theſe examinants, 
or one of them, at the time of this their exa- 
mination, and exhibited unto the major part 
of the . commiſſioners, in the ſaid commiſ- 
ſion named and authorized, together with the 
houſhold goods, utenſils, ſtocks in trade, eſtates 
and effects ſeized and taken by the meſſenger, 
and now in the poſſeTon of the aſſignees choſen 
under the faid commiſſion, or one of them, and 
© alfo rings, and in monies, now 
delivered up by this examinant Francis Gibbon: 
and rings, a gold watch and in 
monies, now alſo delivered up by this examin- 
ant Adam Pierce, to the ſaid commiſſioners, do 
contain a full and true diſcloſure and difcovery 
of all theſe examinants, and of either of their 
eſtate and effects, both real and perſonal, and 
© how, and in what manner, to 
Techn Nares. © whom, and upon what conſi- 
| © deration, and at what time or 
© times they, or either of them, have or hath 
© diſpoſed of, aſſigned, or transferred any of his 
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d The bankrupt's accounts ſhould be drawn up clear and 
ſatisfactory, and delivered up by them at the time of their ex- 
amination, to the affignees, (whoſe duty it is to attend this 
fitting for that and other purpoſes) the ſaid accompts being 
firt exhibited to and figned by the commiſſioners. 

e Which muſt be deln ered up by the bankrupts to be filed 
among the proceedings, being firſt exhibited to and ſigned by 
the commiffioners. 


goods, 
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goods, wares, merchandizes, monies, cr other 
eitate and effects, (and all books, papers and 


writings, relating thereunto,) of which they or 


either of them was or were poſſeſſed, or in or 
to which they or either of them was or were 
any way intereſted or intitled, or which any 
perion or perſons had, or hath, or have in truſt 
for them, or eitner of them, or for their or 
either of their uſe, at any time before or after 
the iſiuing of the ſaid commiſſion, or whereb 
they theſe examinants, or either of them, their 
or either of their families, hath or have, or 
may have, or expect, any profit, poſſibility of 
profit, benefit or advantage whatſoever, except 
only ſuch part of their cſtares and effects as 
have been reaily and bond fide before fold, or 
diſpoſed of, in the way of their trades and deal- 
ings, and except ſuch ſums of money, as have 
been laid out in the ordinary expence of them- 
ſelves and familics. And theſe examinants fur- 
ther ſay, chat at the time of their former exa- 
minations, and at this the time of their laſt 
examinations, they have reſpectively delivered 
up to the ſaid commiſſioners, or the major part 
of them, or to their aſſignees, all ſuch part of 
their theſe examinants goods, wares, merchan- 
dizes, monies, eſtates and effects, and all books, 
papers and writings, relating thereunto, as at 
the time of ſuch their former examinations 
were, or now are in their or either of their 
poſſeſſions, cuſtodies or powers, (the neceſſary 
wearing apparel of theſe examinants, and of 
their wives and children only excepted) ; and 
theſe examinants further ſay, that they have 
not, nor hath either of them, removed, con- 
cealed or embezzelled any part of their or either 
of their eſtates, real or perſonal, or any books 
Ef 3 © of 


434 Third Sitting 


© of accompts, papers or writings, relating thereto, 
© with intent to defraud their or 
| Haas Bargrave, either or either of their cre- 
© Citors,”? 
Francis Gibbons, 
Adam Pierce. 


It is uſual for the commiſſioners to recom- 
mend, and the creditors to agree, to return the 
bankrupts their rings, monies, Ec. particularly 
the jewels, Sc. of their wives upon which 
occaſion the following memorandum ſeems proper 
to be added to the above. 


© BE IT REMEMBERED; that, by the conſent of 
* the aſignees and creditors preſent the above- 
© mentioned rings, monies, and watches were 
© redelivered to the bankrupts,” 


If the bankrupt happens to be a foreigner, 

and does not underſtand Exgliſb, it will be ne- 
ceſſary that he ſhould have the Engliſh examina- 
tion interpreted, and read to him in the language 
he underſtands, by a perſon verſed in both lan- 
guages, who muſt be firſt ſworn to interpret 
truly, of which oath and interpretation there muſt 
be a memorandum made and annexed to the bank- 
rupt's examination. This depoſition may be 
drawn up in the following form, 


At, &c. - 


James Horne, of, Sc. being ſworn and exa- 
mined, on the day and year, and at the place 
above mentioned, before the major part of the 
commiſſioners named and authorized 1 in and by 
2 commiſſion of bankrupt awarded and iſſued, 
and now in proſecution againſt Francis Gib- 

ons; 


— A 
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* ons, of, Sc. upon his oath faith, that he hath * 
_ faithfully and truly, according to the beſt of 
this examinant's ſkill and knowledge, inter- 
preted the oath adminiſtered by the aid com- 
miſſioners, to the faid bankrupt. And this 
examinant further faith, that he hath faithfully 
and truly, according to the beſt of this examin- 
ant's ſkill and knowledge, interpreted to the 


ſaid bankrupt his laſt examination hereunto 
«© annexed.* 


K «a „* 


As the“ concealment by a bankrupt, of any 
part of his eſtate or effects, amounting to the 
value of 10 J. or upwards, puts an end to the 
commiſſioners their certificate of his conformity, 
as often as the ſame is pleaded in diſcharge of a 
debt due from him before his bankruptcy, and 
in bar ot the action brought for the recovery of 
ſuch debt; and as ſuch concealment, in caſe it 
amounts to 20 J. or upwards, puts an end to the 
very exiſtence of the bankrupt; it therefore be- 
hoves, and is highly incumbent on the commiſ- 
ſioners to be of council, ſo far for the bankrupt, 
on the final diſcovery of his eſtate and effects, as 
to be careful that every particular he relates, 
touching ſuch diſcovery, be reduced to writing 
and made part of their laſt examination of him; 
becauſe, there is an inſtance of a bankrupt being 
put to great inconvenience, trouble, and ex- 
pence, in ſupporting the commiſſioners certifi- 
cate of his conformity, which he had pleaded in 
diſcharge of a debt, and in bar of an action at 


— 


d It was held, on this appeal, that the concealment muſt be 
fraudulent, wilful, and beneticial to the bankrupt, that there- 
fore it mutt not ariſe from ne giigence, inattention, or from 
muunderitanding the nature of the intereſt concealed ; and 

Jo that ſuch intereſt, if diſcovered, would belong to the 
tare of the bankrupt. 

F f 4 law 
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law brought for the recovery thereof, from the 
plaintiff's replying, that defendant had made a 
concealment of ten pounds and vpwards, and 
that thereby the above mentioned certificate be- 
came null and void, by ſtat. 5 Geo. 2. c. 30. 
ſect. 7. 

The only inducement for this action and re- 
plication was, that the commiſhoners, on the 
bankrupt's making them acquainted with the 
nature and circumſtances of his right and title to 
the eſtate diſcloſed, on his final ſurrender, being 
of opinion he had no intereſt therein that could 
be available to his creditors; the commiſſioners 
therefore did not minute down his relation in 
their examination of him, ſo that hat part of his 
diſcovery did not at all appear therein; and the 
plaintiff, in the cauſe, ſolely grounded his ſug- 
geſtion of the defendant's concealment of his 
property from his creditors on the above grols 
miſconduct of the © commiſſioners. 


It hath frequently of late been made a great 
queſtion at Gui/dball, Whether a bankrupt, wha 
comes to finiſh his examination before the com- 
miſſioners, is protected, after he hath paſſed the 
fame, that whole day from arreſt, by virtue of 
the ſummons of the commiſſioners ? becauſe, 
ſince, after the bankrupt hath completely finiſhed 
his examination, the power and authority of the 


© See the caſe of appeal in the houſe of lords from the 
interlocutors of the lords of ſeſſions in Scotland, between John 
Cathcart (the defendant in the action below, and the bank- 
rupt who pleaded his certificate) appellant, and Alexander 
Blackwood (the plaintiff in the action below, and the cre. 
ditor who replied concealment in bar of the certificate of the 
commitiioners of the bankrupt's conformity) reſpondent, both 
which were rexerſtd, and judgment gißen in favour of the 
„ 26 Feb. 1756. 


ſince, 
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cor miſſioners over his perſon ceaſes, ſo con- 
ſcquentiy is their protection of the bankrupt, as 
is aroved, that being allowed him for the ſame 
particular purpoſe. 

We will preſume to diſcuſs this very important 
queſtion, | 

The inſtances of s parties to ſuits, ® jurors, 
and i witneſſes being privileged and protected 
from arreſts in going to, attending on, and re- 
turning from courts of juſtice, are innumerable, as 
appears in the notes; and the reaſon for grantin 
this ſpecial privilege of protection hath been de- 
clared to be, that & ſince parties to ſuit, &c. 
are obliged to appear by the proceſs of the court, 
the court will not ſuffer any one to be moleſted, 
while he is paying obedience to their writ. - 

We will now lay before the reader ſome caſes 
in point, and the firſt we ſhall conſider is the 
caſe of Hatch and Bliſſet. 

The plaintiff being a butcher, ' brought an 
action againſt one Traberne, for meat delivered 
into his family; the cauſe was tried at Min- 
cheſter aſſzes: Traherne produced the now de- 
fendant Bliſſet, an old woman, who lived in the 
houſe, to ſwear, that the meat was ſent in upon 
her credit, and that ſne was the debtor. 


* — 


s Cemb. 29. Barnard. B. R. 251, 262. Andr. 275. 2 
Stra. 1094. Pract. Reg. C. P. 50, 51. 341. Barnes. 17, 
82, 85. Suplem. to Lil. 12. pl. 3. Mod. Rep. 66. pl. 13. 
2 Lil. Abr. 455, 492. PraQ. Reg. Chanc. 289. Bab. Curl. 
Canc. 496. Toth. 218. Dy. 377. pl. 30. 

D Forte/c. Rep. 163. 

i Ventr. 11. Mod. Rep. 66. pl. 13. Law of Evid. 28. 
pl. 46. 2 Tri. per Pais, 382. 

k Gib. Hiit. C..P. 209. Bac. Abr. 565. 4 Bac. Ab. 222. 

1 Gilb. Cat. 308. | | 
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The trial ended bn Friday, about four o'clock 
in the afternoon, the witneſs ® ſtayed at H/in- 
cheſter till after dinner on Saturday; and in the 
evening about ſeven, as ſne was going home in 
à coach to Portſmouth, which was twenty miles 
off, the defendant was arreſted by n latitat, for 
the ſame cauſe of action, which writ was not 
delivered to the ſheriff till the day of the arreſt. 

Motion, upon the protection of a witneſs in 
going to and returning from court, that an at- 
tachment might iſſue againſt the plaintiff and 
bailiff. 

This motion was oppoſed, for that though. a 
witneſs had free liberty of going and returning, 
yet that it did not extend to as long a time as ſhe 
thought proper to take; that Portſmouth was but 
twenty miles from Vincheſter, and the defendant 
might have been at home much ſooner ; that ſhe 
was an old woman, who lived in a garret, and 
never to be met with, but was brought down to 
the aſſizes, merely to ſwear plaintiff out of his 
debt. 

The court, notwithſtanding all theſe objec- 
tions, held, that Bliſſet ought. to be diſcharged, 
her protection not being * expired; and that 
witneſſes ought to have a reaſonable time to re- 
turn home in, and were of opinion, that one day 
was the leaſt time that could be allowed, and that 
they could not try all the niceties of delays which 
might poſſibly happen, and that a little deviation 
or? loitering on the way, would not affect the 
protection of a witneſs. 


It 


— 


m 2 Str. 986. 
n Gib. Cal. 308, 309. 
2 Stra. 987. 
v It was ſaid by ſerjeant Pratt 1 ord Camden's father, of 
reſpectable memory) at the bar, that in Midaliſex, if a witneſs 
returning 
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It was further ſaid by the court, that had the 
arreſt been at the aſſizes, the judges there might 4 
have diſcharged her; becauſe, privileges given 
by law are to be proſecuted in ſuch a manner, as 
the party may moſt eaſily have the benefit of 
them. * 

A rule * was pronounced for an attachment, 
but afterwards the parties agreed. 

As the privilege of protection, we have been 
hitherto ſpeaking of, appears to have been granted 
by courts of juſtice only, it may be objected, that 
as commit oners of bankrupt do not conſtitute a 
court of juſtice they are conſequently not in- 
veſted with the power and authority contended 
for; but, in order to obviate ſuch objection, we 
will make a digreſſion for the purpoſe of anſwer- 
ing it. 

It hath been ſaid, but we think erroneouſly, 
that commiſſioners of bankrupt are a * branch of 
the court of Chancery ; for we apprehend, that 
commiToners of bankrupt, when fitting in exe- 
cution of the commiſſion, conſtitute a corrt of 
juſtice ; and derive their authority from act of par- 


returning from the fittings, loiters by the way to drink a pot, 
his protection is determined; this caſe, the court obſerved, 
oncluded againſt the plaintiff, by ſhewing a deſign. Gilb. 
Cal. 306. See HincheJeman (a bankrupt) his caſe hereafter. 
fol. 441. 

Lord Ferteſcue reports the contrary. Fortec. Rep. 194. 
but lord chancellor Camden (When ch. juſt. C. B.) diicharged 
a witneſs on the circuit, who was arreſted on the fame day he 
gave his evidence, and was extremely ſtrict in his reprimand 
cf the officer, and very liberal in his protection of the witneſs, 
declaring, that he would not oblige him to go immediately 
and directly home. And fee Hinche/tmen (2 bankrupt) his 
caſe hereatter. fol. 441. 

r 4 Bac. Abr. 226. 

Gib. Cal. 309. 

© But commiilions of lunacy certainly are. 


3 liament, 
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liament, and only their appointment from the 
great ſeal; my lord ® Coke ſtyles them, «The 
court of commiſſioners upon the ſtatute of 
bankrupts.” And it is obſervable, that his lord- 
ſhip, in his next chapter (LXIV.) deſcribes com- 
miſſioners to examine witnelies, © Commiſſioners 
for examination of witneſſes,“ and not, „ The 
court of commilſioners, Sc. 

The court of commitioners of bankrupt is 
ameſnable and anſwerable for their proceedings, 
to the great ſeal, in like manner as other infe- 
rior courts are to the ſuperior ones, at Heftmin- 
ter. 

The next eaſe we adduce for conſideration, is 
that of Holiday and Pitt, reported in » ſeveral 
books; which, as far as it is applicable to the 
preſent occaſion, may be thus ſtated : 

Pitt, a member of parliament, was arreſted two 
days after the diſſolution, whereupon he moved 
the court of King's Bench to be diſcharged, for 

that he was privileged redeundo, notwithſtanding 

the diſſolution, and that two days were not a ſut- 
ficient time for him to return home in; and 
eleven * judges were unanimouſly Y of opinion 
with the defendant, and for the reaſons above 
ſtated. 

The next caſe is that of Kerney, which we will 
Rate as far as it affects the point in queſtion, 


= 4 Inſt. 277. | 

2 Str. 988. Com. Rep. 444. pl. 204. Forteſc. Rep. 
159, 342. 2 Barnard: K. B. 422, 433, 448. Caf. temp. 
Hardw. 28. 

* Viz. Lord Hardwicke, Page, Probyn, and Lee, of B. R. 
2 Str. 977. Eyre, Cooper, Forteſcue Aland, and Reeve, of 
C. B. Reynolds, Comyns, and Thomſon, of the Exchequer ; Sir 
Lawrence Carter being abſent. | 

Y Forteſc. Rep. 160. 2 Stra. 988. Com. Rep. 444. pl. 
204. 2 Barnard, B. R. 448. Caſ. temp. Hardw. 35. 
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Kerney, who had been an aſſignee under a 
commiſſion of bankrupt, was diſcharged by or- 
der of lord chancellor Hardwicke, and directed 
to convey to new aſſignees, and to accompt ſeven 
days after he had conveyed to the new aſſignees, 
and had paſſed his accompts. 

Kerney being an incumbered perſon, begged 
the commiſſioners would give him their ſum- 
mons, for the next ſitting, under the commiſſion z 
the commiſſioners told him, that as he had done 
every thing that was neceſſary, in purſuance of 
my lord chancellor's order, it would be of no 
uſe to him, but however, upon his importunity, 
they did give him their ſummons. 

Kerney attended on the day mentioned in the 
ſummons, and was examined two hours; as he 
was returning home, a ſheriff's officer arreſted 
him, and, notwithſtanding Kerney ſhewed him 
the commiſſioners ſummons, he kept him in 
cuſtody ſeveral hours. | 

Kerney applied to lord chancellor Hardwicke, 
to be diſcharged from the arreſt, who adviſed the 
ſheriff's officer to diſcharge Kerney. 

The laſt caſe and moſt in point is one Hin- 
cheſeman's, a bankrupt, which was this: 

Hincheſeman, a bankrupt, after he had attended 
the commiſſioners, after he had finiſhed his exa- 
mination, and after he had lefr the inn where 
the commiſſioners ſat upon the commiſſion, was 
arreſted before he got home, which was above 
forty miles off. 

It appeared, that the clerk to the commiſſion, 
and others, had prevailed on the bankrupt to go 
and drink, with whom he ſtayed till half an hour 
paſt twelve o'clock at night, at which time an 


= Fr. Ath, Rep. 54. pl. 17. | 
+ MSv. caſe determined 22d January 1759. 
officer 
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officer came into the room and arreſted the 
bankrupt, who, for want of bail, was carried by 
him to the county gaol ; whereupon the bankrupt 
petitioned the late lord chancellor Northington 
to be diſcharged, which was granted accordingly, 
and his lordſhip alſo ordered the bankrupt the 
protection of the court home. 
The late lord chief juſtice Lee“ ſaid, that if 
a party to a ſuit was ſuffered only to be /erved 
with proceſs, attending a court of juſtice, it 
would produce much error and great diſtrac- 
tion in buſineſs. 
Though the modern politeneſs of courts of 
juſtice hath © rejected the opprobrious term, a 
ce criminal” or © offender,” with which bank- 
rupts were * formerly ſtigmatized ; yet we pre- 
ſume to look upon him in that light, for his 
own ſake, and as ſuch, therefore, he ſurely ought 
to be free from all zerror on his mind, while he 
is paſting ſo ſolemn and ſo penal an act as his 
final examination; beſides, the legiſlature © hath 
expreſly declared, that, in order the better to 
enable bankrupts to make a full and true diſco- 
very and diſcloſure of their eſtates and effects, 
they ſhall be free from all arreſts, reſtraint, and 
impriſonment, of any of their creditors, in com- 
ing to ſurrender, and from their actual ſurren- 
ders to the commiſſioners, for and during the 
forty f two days, or ſuch further time as 


ſhall 


d Andr. 275. | 

© Tr. Ath. Rep. 219, 220, 242. 2 Tr. 4th, Rep. 528. 
Bur. Rep. 31. 2 Black. Com. 471. n 

See 1 Fac. ©. 15. ſet, 17. Sbecu. Rep. 516, 517. 
Mod. 47. Tr. 4:4. Rep. 77. 2 Bur. Rep. 717. 

Stat. 5 Geo. 2, c. 30. ſect. 5. 

f As the law makes no fraction in days, Caf. temp. Holt, 
ch. juſt. 195. 2 Halt. 625, pl. 3. Lord Raym, 480. the 

| | | bankrupt 
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hall be allowed them for finiſhing their examina- 


tions. 

If the doctrine prevails, that a bankrupt i is not 
protected, after he hath ſurrendered, and finiſhed 
his examination, we ſhall have commiſſions of 
bankrupts iſſue on purpoſe to give an unconſcion- 
able creditor an opportunity of laying hold of the 
perſon of an unfortunate bankrupt, after he hath 
delivered up his all. But to conclude : 

It is ſubmitted therefore, whether any 2 
inference can be fairly drawn from the above . 

remiſes than, 

That a bankrupt who comes to finiſh his exa- 
mination before the commiſſioners, after he hath 
finiſhed the ſame, is protected hat whole day 
from arreſt, by virtue of their ſummons. 


Warrant of bankrupt's commitment for not anſwering 
queſtions to the ſatisfattion of the commiſſioners. 


At Guildhall, London, 19:h April, 1760. 


© Whereas his majeſty's commiſſion, under the 
great ſeal of Great Britain, bearing date at 
* Weſtminſter, the 19th day of January laſt paſt, 
grounded upon the ſeveral ſtatutes made con- 
© cerning bankrupts, hath been awarded and iſ- 


c 


© ſued againſt John Perrott of Ludgate-hill, Lon- 


© don, merchant, directed unto us who have here- 


unto ſubſcribed our names and ſet our ſeals; 
who have alſo reſpectively taken the oath 
appointed by an act of parliament, paſſed in 
the fifth year of his preſent majeſty's reign, in- 


. 


RE 


bankrupt ſeems privileged the hie day on which he hath 


giv en in his examination, by the exprets words of this clauſe 
che ita. ute. 


© titled, 
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titled, © An 5 act for the better eventing 
frauds commutted by baakrupts,” for commiſ- 

fioners of bankrupts to take before they act 
as commiſſioners, in the execution of the 
powers or authorities given and granted by 
the ſaid act or acts of parliament now in force 
concerning bankrupts, and to Charles Nelſon 
Cole, eſq. and Arthur Trollope, gentleman, be- 
ing the major part of the commiſſioners named 
oe execute the ſaid commiſſion ; ; and it having 


appeared to the major part of the ſaid commil” 


fioners in the ſaid commiſſion named and au- 


thorized, upon good and ſufficient proof upon 


oath, that the ſaid h Perrott, hath, from the 
month of July 1758, carried on the trade and 
buſineſs of a merchant, in his houſe on Ludgate- 


hill aforeſaid, by buying and felling linens, 


lace, and other wares and merchandizes, and 
by exporting and importing divers and ſundry 


kind of goods, and hath thereby ſought, and 


- endeavoured to get his living as other mer- 


chants ufually do: and in the courſe of his ſaid 
trading and dealing, he became indebted unto 
William Hewitt, of Newgate Street, London, 
warehouſeman, in the ſum of 106 J. and up- 
wards, for goods ſold and delivered; and alſo 
have found upon good proof, upon oath, that 
the ſaid 7 Perrott lid, before the date and 
ſuing forth of the ſaid commiſſion, become a 
bankrupt, within the true intent and meaning 
of the ſeveral ſtatutes nde and now in force 
concerning bankrupts, ſome or one of them. 
And they did adjudge and declare him a bank- 
rupt accordingly. 

And whereas the major part of the ſaid con 


miſſioners did cauſe notice to be given in the 


20%. 


— - 


8 This act is miirecited. See our remarks : 


„„ 
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London Gazette, of the 22d day of January laſt 
palt, that the ſaid John Perrott was thereby re- 
quired to ſurrender himſelf to the ſaid com- 
miſſioners in the ſaid commiſſion named, or 
the major part of them, on the 26th of Janu- 
ary, and on the 4th of February laſt paſt, and 
on the 4th of March laſt, at four of the clock 
in the afternoon, on each of the ſaid days, at 
Guildhall, London ; and make a full diſcloſure 
and diſcovery of his eſtate and effects. And 
whereas the ſaid 7% Perrott did, on the ſaid 
4th day of February laſt, ſurrender himſelf to 
the major part of the commiſſioners, in the 
ſaid commiſſion named and authorized; bur, 
being ſworn and examined, ſaid that he was 
not then prepared to make a full diſcloſure and 
diſcovery of his eſtate and effects, but prayed 
time for the doing thereof, which was granted 
to him accordingly. And whereas the ſaid 
Jobn Perrott attended he major part of the 
commiſſioners, in and by the ſaid commiTon 
named and authorized, on the ſaid 4th day of 
Mearch, in order to fu his examination, and 
to make a full diſcloſure and diſcovery of his 
eſtate and effects, but prod ducing to the ſaid 
commiſſioners, an order of the right honourable 


Sir Robert Henley, knight, lork keeper of the 


great ſeal of Great Britain, dated the 28th day 


of the ſaid February, 1760, for en. larging bon 
time of the ſaid John Perrott, for diſcloſt 
and diſcovering his eſtate, and finiſhing his 
examination for the ſpace of forty- ſix days, to 
be computed from the ſaid 4th of March to this 
day. And whereas the ſaid John Perrot attend- 
ed us on this day, in purſuance of the faid order, 
in order to finiſh his examination, and to make 
a full diſcloſure and diſcovery of his eſtate and 
effects, and being then and there duly iworn 
and required by us to make ſuch diſcloſure 
G 9 © and 


a 
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c 
c 
c 
c 
c 


c 


and difcoyery ; we the Taid commtiToners did 
cauſe the following queſtion in writing to be 
propounded to him the ſaid Joh Perrott, (that 
is to ſay) © As vou do admit that you have 
ſpent the laſt week, previous to this ' your ex- 
amination, with Mr. Moyne d, one of your aſ- 
lignees, to ſettle and adjuſt your accounts, and 
to draw up a true ſtate * to enable you 
to cloſe ſuch. your examination; and do like- 
wiſe admit, that upon | ſuch ſtate thercof, it 
appears, that after giving you credit for all 
ſums of money paid by you, and making you 
a debtor for all goods fold and delivered to 
vou, irom your firit entering into trade to the 
time of vour bank! rUptcy, it appears, that there 
is a deficiency of the ſum of 13 375 31. Give a 
true and Þ arcicular account what is become of 


the fame, and how and in what manner you 


have a applied and diſpoſcd thereof. To which 


quelc: on o put by us, as aforeſaid, the ſaid 
John Perrott did wilfully and obſtinately refuſe 
to give any other than the following general 
anſwer, (that is to ſay) That on goods fold 
Fu laſt year I have loſt upwards of 2000 J. 
and by mournings I loi upwards of 1000 f. and, 
that for nine or ten years 1 have, I am lorry to 
ſay it, been extremely EXTrY wagant, and ſpent 
large ſums of money In Perrot. Which 
anfwer of the ſaid Jobs 75 errot noi being /atisfac- 
tory to us the ſaid commiffioners: Theſe are 
therefore to will, require, and authorize you 
immediately, upon receipt hereof, to arreſt, and 


take into your cuſtody, the body of che ſaid 


Jebn Perrett, and him ſafely to convey to his 
majeſty's priſon of N erogate, 2 and him there to 
deliver to the Leger of the ſaid priſon, who 1s 
hereby required and authorized, by virtue of the 
commiſſion and fatules aforeiuid; to receive the 
faid John Perrctt into his cuſtody, and him ſafely 

8 
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to keep and detain, without bail or mainprize, 
until ſuch time as he ſhall ſubmit himſelf to us 
the {aid commiſſioners, or the major part of the 
commiſſioners, by the ſaid commiſſion named 
and authorized, and full anſwer make, to our 
or their ſatisf: action, to the queſtion ſo put to 
him by us as aforeſaid. And for ſo doing this 
ſhall be your ſufficient warrant. Given under 
© our hands and ſeals at the Guildball of the city 


of London, this 19th day of April, in the year 
of our Lord 1760.' 


To William Chesſbyre, our 
meſſenger, or Robert F. Filmer, (L. S.) 
Brown his aſſiſtant. Cr. Loft, (L. S.) 


I 


And n. Crawley, (L. S.) 
To Richard Akerman, 
keeper of his majeſty's 


priſon of Netegale, or 
to his deputy there. 


If the bankrupt does not ſurrender himſelf to 
the commiſſioners by 12 o'clock at night, the 
meſſenger warns him ſo to do, by the following 
proclamation made by him in the middle of 
Guildhall. 


The preclamation. 


© Francis Gibbons, Francis Gibbens, Francis Gib- 
bons, come and ſurrender yourſelt forthwith, 
to Sykveſter Douglas, eſquire, Jaac Bargrave, 
and Milliam Munn, gentlemen, his majeſty's 
acting commiſſioners, named and authorized, 
in and by a commiſſion of bankrupt, awarded 
and iſſued, and now in proſecution againſt you, 
the ſaid Francis Gibbons, the ſaid commilſion- 
ers being now preſent in the old council- 


— 


Or ſuch other room, as the commiſſioners may then hap- 
pen to be ſitting in. 
8 
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© chamber, in Guildball, London, ready to take 

© your ſurrender ; and this you are not in any 
© wiſe to omit, on pain of death, the puniſhment 
- Dy the ſtature made and now in force concern- 
y bankrupts, in that caſe on you the ſaid 
: — Gibvons inflicted,” 

If the bankrupt does not ſurrender himſelf 
after. this proclamation and warning, then the 
commiſſioners ſign the following memorandum. 


Memorandum, toben the bankrupt FED not appear 
at all. 


At, Se. 


© Be it remembered, that we whoſe names are 
hereunto ſubſeribed, being the major part of 
the commi honers, named and authorized in and 
by a commiſion of bankrupt, awarded and iſ- 
ſued, and now in proſecution, againſt Francis 
© Gibbons, of, Sc. met together the day and 
year, and at the 2 50 above-mentioned, pur- 
ſuant to notice in the Lenden Gazette, 0h the 
ſaid bankrupt to furrender himſelf to the major 
part of the commiſſioners, in and by the ſaid 
commiſſion named and authorized, and to 
make a full diſcloſure and diſcovery of all- his 
eftate and effects, at which time and place the 
ſaid Francis Gibbons did not ſurrender him- 
ſelf, according to an ack of parliament paſſed 
in the #/7/» year of the reign of his late ma- 
jeſty, king George the ſecond, intitled, © An 
act to prevent the committing of frauds by 
by bankrupts; although we attended in ex- 
pectation of ſuch ſurrender, till paſt twelve 
o'clock at night, and although the ſaid bank 
rupt was warned by proclamation to ſurrender 
himſelf.“ Sylveſter Douglas, 
Jaac Bargrave, 
William Munn, 


Pe- 


— 


* 


:: : 


0 


0 


pariſh of 
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* Petition for bankrupt”s being exa- 
* mined before the commiſſioners, 
on the ſpecial circumſtances of 

his caſe, after the expiration of 

the forty-two days, though be 
had not ſurrendered, or pro- 


cured any enlargement of time 
with the order thereon.” 


c 
c 
c 
c 
8 
c 


* 


In the matter of To the right honour- 
© Francis Gibbons, «ane. WC. 
© bankrupr.' 


The humble petition of the ſaid Francis Gib- 
© bons, 


© Sheweth, 


© That a commiſſion 1 bearing date 
at Leſtminſter the day of 

1780, Was awarded and iſſued againſt your pe- 

titioner, then of the pariſh of in the 


county of dealer and chapman, on 
the application of . B. and C. D. then of the 
aforeſaid, and partners, 
your petitioner's creditors, and was directed to 
certain commiſſioners therein named, the ma- 
jor part of whom declare 


y OUT DC titioner a 
DANKTU PC. 


© Thar by the commitioners ſummons, and 

alſo by notice inſerted in the Landon Gazette of 
the day of 17 

your petitioner was required to furrender him- 

ſelf before the major part of the commiſſioners 

acting under the ſaid commiſſion, on the 


and days of then next, 


in order to be examined from time to times 


touching the diſcloſure and diſcovery of his 


eſtate and effects, and on the day 
6 g3 © of 
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« 


of then next following, your peti- 
tioner was, by ſuch ſummons and notice, to 
finiſh his examination under the ſaid commil- 
ſion.” 

© That ſuch commiſſion of bankrupt was fo 
taken out againſt your petitioner, without his 
knowledge or privity, and that, previous to the 
iſſuing of the ſame, your petitioner being in in- 
ſolvent circumſtances, and being arreſted at the 
ſuit of a creditor, for the ſum of ten pounds or 
thereabouts, and your petitioner being afraid 
that, unleſs he raited the money to pay and diſ- 
charge the ſame, he thould be detained for larger 
debts, your petitioner with great difficulty raiſed 
money {ſufficient to pay and diſcharge the fame, 
and immediately upon getting diſcharged from 
ſuch arreſt, and for fear of being again arreſted 
for larger debts, and pur into gaol, your peti- 


tioner, on or about the day of 
abſconded, and went away from his dwelling- 
houſe, in the pariſh of aforeſaid, 


and left his wife and family there, and went 
over to Calais, in the kingdom of France, where 
he arrived on or about the day of thc 
ſame month of but your petitioner 
did not take any money, goods, or other effects 
whatſoever, with him to Calais aforeſaid, ſave. 
and except the ſum of two guineas, or there- 
abouts.” 
That upon your petitioner's ſo leaving his ſaicl 
place of abode in London, as aforeſaid, he gave 
orders and directions to his wife to come after 
him.” 
That your petitioner's {aid wife and family 
did, in purſuance of ſuch directions from your 
petitioner as aforeſaid, leave his faid houſe the 
ay after your petitioner departed from thence, 
and came to your petitioner at Dover, and your 
© peti- 


A 


at Guildhall. 451 


petitioner and his ſaid wife and child went from 
Dover to Calais, and from thence to Saint 
Omer's in French Flanders, where they ſtayed 
for about three months.” 

© That about, two months after your petitioner 
arrived at Saint Omer „as aforeſa aid, he received 
a letter from a friend in London, informing him 
that a commiſſion of bankrupt was iſſued againſt 
him; but your petitioner not taking with him 
more than two or three guineas when he left 
his ſaid dw clling-houle in Lenden as aforeſaid, 
and having contracted ſeveral debts at Saint 
Omer's, for the neceſlar y ſubſiſtence of himſelf 
and family, was rendered, on account thereof, 
incapable of coming away from thence, until 
he had paid and ſatisfied the fame, and not 
having wherewich fo to do, your petitioner wil 5 
obliged to beg and crave the charitable afſiſt- 
ance of perſons there, to aid and aifift kim 
therein, which with great difficulty he pro- 
cured, and immediately fer out for England d, 
and upon coming to Calais and ſending for a 
Gazette, to his great furprize found, that the 


day appointed for his laſt examinat! on (to wit) 


the day of 


was elapſed, and had expired ſeveral days, 


notwithſtanding which your petitioner fet our 
and came over to England, and begged his 
way up to Lenden, where he arrived in or 
about the beginning of the month of 

17 

That your petitioner, upon his arrival in 
England, made many appl: cations to the al- 
ſignees and creditors under the ſaid commi hon, 
acqua inting them of the circumſtances of * your 
petitioner's caſe, and that he was ready and 
willing to ſubmit to the commiſſion, and con- 
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c 
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ſtill are willing to relieve your petitioner, if 
pollible, from the pains and penalties he may be 
ſubject to, for not ſurrendering to the ſaid com- 
miſſioners in due time, and others are rigid and 


threaten to proſecute your petitioner, notwith- 


ſtanding your petitioner hath been informed, 
and verily believes, that the clerk under the 
ſaid commiſſion propoſed to petition your lord- 
ſhip for further time to ſurrender to the ſaid 
commiſſion, but they would not give him their 
conſent thereto, which if they had, your pe- 
titioner would have been 1n England in due 
time e. 

© That your petitioner is now deſirous, not 
only of ſurrendering himſelf, and of being exa- 
mined, as the acting commiſſioners ſhall think 
fir, but he is alſo willing to ſubmit himſelf, 


and to finiſh his examination, before the act- 


ing commitFoners, whenever they ſhall think 
fit to fix and appoint a meeting for that pur- 


poſc.“ 


© Your petitioner therefore moſt humbly 

prays your lordthip, that you would 
be pleaſed to order the major part of 
the commiſſioners, named in the 
ſaid commiſſion, forthwith to ap- 
point one or more meetings, at ſuch 
times and place as they ſhall think 
proper, for your petitioner to appear 
and furrender himſelf before them, 
and to make a full diſcloſure and 
diſcovery of his eſtate and effects, 
© and alſo to finiſh his examination 
under the ſaid commiſſion, and to 
© order the ſaid commiſſioners to 


This allegation chicſly induced lord chanc. Camden to 


relieve tn2 bankrupt. 


© cauſe 


c 
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cauſe due notice of ſuch meeting or 
meetings to be given in the London 
Gazette, that ſuch of your petitioner's 
creditors, as ſhall think proper, 
may be preſent at your petitioner's 
examination, and that your lordſhip 
would be pleaſed to direct the com- 
miſſioners to enter on their proceed- 
ings an account of the cauſe which 
prevented your petitioner from ſur- 
© rendering himſelf and finiſhing his 
examination, within ſuch time as he 
ought to have finiſhed the ſame, 
or that your lordſhip will be pleaſed 
to make ſuch order in this matter, for 
your petitioner's relief, as to your 
* lordſhip ſhall ſeem meer.” | 


o 


* And your petitioner (as in duty bound) 
© ſhall ever pray, &c.' 


oa 


Order thereon, 
Lord chancellor,” © In the matter, &c." 


After reciting the above petition, the order goes 


on thus : © Whereupon all parties concerned were 


. -  e ©. 


-ordered to attend me on the matter of the ſaid 


petition, and counſel for the petitioner, and 
of one of the aſſignees under 
the ſaid commiſſion, this day attending accord- 
ingly. Now upon hearing the ſaid petition and 
ſeveral affidavits read, and what was alledged on 
both ſides (no perſon attending on the behalf of 
the other aſſignee, although he 
was duly ſerved with the faid petition, and my 
order thereon, as by the affidavit of "HO 
appears) I do think fit, and accordingly _ 
that 
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that the major part of the commiTioners named 
in the ſaid coramiſſion, ſhall cauſe due notice 
to be forthwith given in the Londen Gazette, 
appointing a time for the ſaid Francis Gibbons, 
the petitioner, to ſurrender himſelf to the com- 
miſſioners, in the ſaid commiſhon named, or the 
major part of them, at the Gnildha!! of the city 
of London, in order to his being examined, touch- 
ing the diſcloſure and diſcovery of his eſtate and 
effects, and to finiſh his examination under the 
faid commiſſion; and any of the creditors of the 
ſaid Francis Gibbons, the petitioner, as ſhall think 
proper, are to be preſent at his CXAMINAUON, 
and to object to the diſcloſure and diſcovery of 
his eſtate and effects. Axp I bo ODER, that the 
ſaid commiſſioners ſhall enter in their proceed- 
ings, under the ſaid commitiion, an account of 
the accident that prevented the petitioner Fran- 
cs Gibbons from finiſhing his examination be- 
fore them, within ſuch time as he ought to 
have finiſhed the fame, and the ſaid commiſ- 
ſioners to take ſuch examination in purſuanee 
of this order. 

This ſpecial s interpoſition of the great ſeal, 
does not ſeem to be at all warranted by any of 
the powers or authorities in the bankrupt laws; 
the particular circumſtances of this cate might 
have been a proper defence on a criminal pro- 
ſecution ; and though we might. wiſh, yet they 
could not legally have availed the bankrupt even 
there. Such a convict indeed might tucceed in his 
application to the crown for pardon: however, as 
long as the bankrupt laws are ſuffered to remain 


Gm m mp , 0 , 


— 


8s Lord chance. Hardwicke ſaid, that where a bankrupt 
ati not ſurrendered in time, and there appears no intention 
of defra uding, the 1 may ſuperfede the commi ion, 

to prevent a protection. Tr. Ate, Rep. 221. 
in 
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in their preſent form, no bankrupt can be ® Je= 
gally convicted thereon for tclony. 

We have obſerved commilfioners to ſhew much 
diſpleaſure at bankrupt's applying, at this ſitting, 
to his creditors to ſign their "conſent to the 
committioaers certifying the great ſeal of his 
conformity, tho' their own advertiſement in 
the Gazette expreſly ſays, that © af this fi ting 
the bankrupt 1 is required to finiſh his examina- 
tion, and the creditors are to ® afjent to, or diſſent 

from, the allowance of his certificate.” 


Letter of attorney. 


As creditors may have occaſion to appoint at- 
tornics to act for them in the following proceed- 
ings under the commiſſion, we will here prepare 
fach ; an authority . 


Letter of attorney to ſign conſent to the commiſſi _— 
certifying the great ſeal, that the bankrupt hat 
confor med: and to col ſent to aſſignecs — 
ſuits ia equity, XC. and to receive dividends. 


* Know ALL MEN by theſe preſents, that wr 
© Charles TJenes of, &c. and Jo. 2 Leigh of, &c. 
creditors of Francis Cid dens of, c. the perſon 


awarded and iſſued, and now in proſecut! ion, 
and who have duly proved our reſpective debts 
under the Card commiſſion, nave made, or- 
dained, authorized, conſtituted and appointed, 

AND by d theſe preſents ho make, orò ain, autho- 


— — — — — — 


— 
—— —— — 


* — 


See fol. 337, 338. 

a With great 1 we preſume to fav, that the word 
is e be, © the cemm: foncrs, tor the i of 
tue bankrupt, and ro! 7 * igt bir. f, aut herixe the con- 


miffioners, : certify. 


© ri 


againſt whom a co: mmiſſion of bankrupt is 
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rize, conſtitute, appoint, and in our places and 
ſteads reſpectively put Samuel Knobbs of, &c. 
to be our true and lawful attorney, for us and 
in our names reſpectively to conſent with whom 
the monies to be received from time to time, 
when the ſame ſhall amount to the ſum of 100 7. 
or upwards, out of the bankrupt eſtate and 
effects, ſhall remain until the ſame be divided. 
Axp also for us and in our names, places, 
and fteads reſpectively to vote in the choice of 
one or more new aſſignee or aftignees of the ſaid 
bankrupt eſtate and effects, in cale of any altera- 
tion or change of the preſent aſſignees. Axb 
Also for us and in our names, places and ſteads 
reſpectively, to conſent to the commiſſioners 
in and by the ſaid commiſiion named and autho- 
rized, or the major part of them, ſigning a cer- 
rificate for the ſaid bankrupt's having the allow- 
ance and benefit given to bankrupts, by an act 
of parliament paſſed in the year of the reign 
of his late majeſty King George the Second, inti- 
ruled, © An act to prevoeſt the com mitting of 
frauds by bankrupts, and that the ſaid bankrupt 
may be diſcharged from his debts, in purſuance 

of the ſaid act. AND ALso for us and in our 
names reſpectively to conſent, not only to the 
commencing of any ſuit or ſuits in equity, by 
the aflignee or aſſignees under the ſaid commif- 
ſion, touching the ſaid bankrupt eſtate, but 
alſo to the ſubmitting of any diſpute or differ- 
ence between ſuch alfignee or alſignees, or any 
other perſon or perſons whatſoever, for or on 
account or by reaſon or means of any matter, 
cauſe or thing whatſoever, relating to the ſaid 
bankrupt eſtate or effects, and likewiſe to 
ſuch aſſignee or aſſignees making any compo- 
ficion with any perlon or perſons debtors or 
accountants to the ſaid bankrupt, where the 


© ſame 
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ſame ſhall appear neceſſary and reaſonable. 


** 


AND ALSO for us and in our names, places, 
and fteads reſpectively, and for our own pro- 
per uſes and benefits reſpectively, to aſk, de- 
mand, ſue for, and receive of and from the 
aſlignee or aſſignees of the ſaid bankrupt eſtate 
and effects, or whom elle theſe preſents do, 
ſhall, or may concern, all and. every ſuch 
£4 and ſums of money, as now 1s or are, or 
vhich ſhall hereafter become, due or payable 
to us the ſaid Charles Jones and John Leigh re- 
ſpectively, for our reſpective dividends or ſhares 
of the faid bankrupt eſtate and effects, on 
our ſaid reſpective debts of, and duly prov- 
ed under the ſaid commiſſion as aforeſaid, and 
on receipt thereof, for us and in our reſpective 
names to ſign, ſeal, and deliver all and every 
ſuch good and ſuffcient receipts, acquittances, 
releaſes and diſcharges to the faid allignee or 
alſignees, as ſhall and may be lawful, fit and 
convenient to be executed, and gene: ally to do ali 
and every ſuch further and other lawful act and 
deed, matter or thing in the law, tor the better 
executing and diſcharging the power and autho- 
rity hereby given, as fully and amply, to all 
intents and purpoſes, as we ourſelves or either 
ot us might or could do, it perſonally pr reſent, 
and did the ſame; hereby ratifying, allowing 
and confirming, all and whatſoever our ſaid 
attorney ſhall or may lawtully do, or cauſe to 
be done, in and about the faid premiſſes, for 


the better executing the purpoſes aforeſaid, 


by virtue of theſe preſents. In wrreess Whereof 
we the ſaid Charles Jones and Jobn Leigh have 
to theſe preſents ſer our hands and ſcals this 


day of in the year of our 
Lord 1780. 
Sealed, Sc. This 


I 
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This letter of atto ney muit have an affidavit 
of the due execution thereof, annexed, Sce 
fol. 358. for the form. 


Certificate of con RO: 
The commiſiioners o certificate to the Scat ſeal, 
that the bankrupt hath conformed, in order to hid 
being diſcharged from his debts. 


© To the Right Honourable 
© the Lord High Chancel- 
© lor of Great B Nain. 


We w vols hands and ſeals are hereunto ſub- 
ſcribed and ſet, being the major pait of the 
commiliioners named and authorized in and by 
a commiſſion of bankrupt awarded and iſſued 
againſt Francis Gil lens of, &c. bea ing date at 
IWeſtminfter, the day of October in the 
goth year of his preſent majeſty's reign, directed 
to Charles Robinſon, Jobn Nares, and Sylveſter 
Dovglas, eſquires, Jaac Bargrave and William 
Munn, gentlemen, DO tUMBLY CERTIFY to your 
lordſhip, that the major part of the commiſ- 
ſioners, by the ſaid commiTon authorized, 

having begun to put the ſaid commiſhon into 
execution, did find that the ſaid Francis Gib- 
bons became bankrupt ſince 5 the Fourteenth * 

e. 0 


d This is uſually called The Baubrupt's Certificate, but 
We apprehend Erronect) O. and therefore we fre/1 une to recom- 
mend the title we have given it above, tor the reaſons men- 
toned by us in fol. 455. in notes. 

The above is Lord Hardwiche's form. 

4 Stat. 5 Geo. 2. c. 30. ſ. 1. extends only to ſuch as be- 
come bankrupts after the 14th of May, 1729, ho are under- 
ſtood to be thoſe againſt whom no commiſſion of bankrupt was 
ſued out before that time; and if the certiiicate of the com- 
miſſioners 
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of May 1729, and before the date and ſuing 
forth of the ſaid commiſſion, within the true 
intent and meaning of the ſtatutes made and 
in torce concerning bankrupts, or ſome of 
them; and did thereupon declare him bank- 
rupt accordingly. AND WE FURTHER, HUMBLY: 
CERTIFY to your lordſhip, that the ſaid Francis 
Gibbons being ſo declared bankrupt, the major 
© part of the commili oners, by the ſaid com- 
mii.on authorized, purſuant to the direction 
of the act of Parliament made in the jifth Year 
of the reign of his late majeſty, intitied, An 
g act to prevent the committing of frauds by 
bankrupts,” did cauſe due notice to be given 
5 publ. ſhed in the Lenden Gazette, of ſuch 
commiliion being iſſued, and of the times and 
place of three ſeveral mectings of the ſaid 
: COMM uſſioners, within forty-two days next after 
ſuch notice, the laſt of which m eetings was 
a} "PP 20inted to be on the forty-/econd day, at which 
ae ſaid Francis Gibbons was required to ſur- 
render himſelf to the ſaid commiſſioners nam- 
ed in the ſaid commiſſion, or the major par 
of them, and to make a full diſcloſure and 
diſcovery of his cſtate and effects; and the 
a e of the ſaid Francis Gibbons were de- 
tired to come prepared to prove their Conch and 
to aſſent to or diſſent from the making this cer- 
tificate. AND WE FURTHER HUMBLY CERTIF 


ER 10 


to your lordſhip, that ſuch three ſeveral meetings 


—— — 


— 


9 5 . 
miſũoners does not mention the party to have become 
bankrupt after that time, it ought to be diſallowed for 
that cauſe; but it is, however, thought ft and agreed, that, 


betore the cer Goats be diſallowed, ſome proof be made by 


lie creditors of the party” 8 being bankru Pt be fore thy „ time. 


* 
See the IC 3 ct the Jun uron ſta 2tate of 4 & 5 of Ann. 
6. in Sc je t's- lan in a C ancery-laze, Dec. 3. 1709. Salk. 
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of the major part of the ſaid commiſſioners, by 
the ſaid commiſſion authorized, were had pur- 
ſuant to ſuch notice, fo given and publiſhed, 
and that at one of thoſe meetings, the ſaid 
Francis Gibbons did ſurrender himſelf to the 
major part of the ſaid commiſſioners by the 
ſaid commiſſion authorized, and did ſign or 
ſubſcribe ſuch ſurrender, and did ſubmit to be 
examined from time to time upon oath, by and 
before the major part of the commilioners, 
by the ſaid commiſſion authorized, and in all 


things to conform to the ſeveral ſtatutes made 


and now in force concerning bankrupts, and 
particularly to the ſaid act made in the fifth 
year of his ſaid late majeſty's reign. Awp we 
FURTHER HUMBLY CERTIFY to your lordſhip, 
that, at the *lalt of the ſaid three meetings, the 
ſaid Francis Gibbons finiſhed his examination 
before the major part of the ſaid commiſſioners, 
by the ſaid commiſſion authorized, according 
to the direction of the ſaid laſt mentioned act; 

and, upon ſuch his examination, made a full dif 
covery of his eſtate and effects, and in all things 
conformed himfelf to the ſeveral ſtatutes made. 
and now in force concerning bankrupts, and 
particularly according to the dt en of the 
faid act made in the fifth year of his late ma- 
jeſty's reign; and there doth not appear to us 
any reaſon to doubt of the truth of ſuch diſ- 
covery, or that the ſame is not a full diſcovery 
of all the eſtate and effects of the ſaid Francis 
Gibbons. AND WE FURTHER HUMBLY CERTIFY, 
that the creditors whoſe names or marks are 
ſubſcribed to the certificate, are full four parts 


in five in f number and t value of the creditors 


1 


© See fol. 1 
f See fol. 238, 239. n bs 
| 0 
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of the above named Francis Gibbons, who are 
creditors for not leſs than twenty pounds re- 


ſpectively, and who have duly proved their 


debts under the ſaid commiſſion ; and that it 
doth appear to us by due proof by affidavit s 
in writing, that ſuch ſeveral ſubſcribing credi- 
tors, or ſome perſon by them reſpectively duly 
authorized thereunto, did, before our ſigning 
thereof, ſign this certificate, and teſtify their 
conſent to our ſigning the ſame, and to the 
ſaid Frarcis Gibbons his having ſuch allowance 
and benefit, as by the ſaid laſt mentioned act 
are allowed to bankrupts, and to the faid 
Francis Gibbons his diſcharge, in purſuance of 
the laſt mentioned act. In wiTNess whereof 
we have hereunto ſet our hands and ſeals this 

day of Odlober, in the twentieth year of the 
reign of our ſovereign lord George the Third, 
by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, &c. 


and in the year of our Lord 1780. 


Sylveſter Douglas, (L. S.) 
Iſaac Bargrave, (L. S.) 
William Munn, (L. S.) 


We the creditors of the above named 
Francis Gibbons, whoſe names or marks 
are hereunto ſubſcribed, do hereby teſ- 
tify and declare our conſent, that the 
major part of the ſaid commiſſioners, 
by the above mentioned committion 
authorized, may fign and ſeal the cer- 
tificate above written, and that the ſaid 
Francis Gibbeizs may have ſuch allow- 
ance and benefit, as are given to bank- 
rupts by the act of parliament laſt above 


7 44 * * Fad . - . 
5 Or afſirmaticon, as the cats happens. 
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mentioned, and to the ſaid Francis Gib- 
Bons his diſcharge, in purſuance of the 
ſame act.“ 
Jehn Partridge. 
Charles Dennis, 
Fobn Leigh. 
Mary Combes. 
Abrahain Bentley. 
George Adams, for ſelf and Co. 
T. Some Fojkes for Edward Smith, 
by letter of attorney. 


Certificate where bankrupt ſurrenders under order 
| for time. 


As in laſt at fol. 459. to to be on the forty- 
* ſecond day,” inclufrve, then continue the certificate 
thus : (but by your lordſhip's order bearing date 
the day of laſt, the time 
for the ſaid —— his ſurrendering and 
finiſhing his examination, was enlarged for 
forty-nine days) at which meeting the ſaid 
Francis Gibbons was required to ſurrender him- 
ſelf to the commiſſioners in the ſaid commiſſion 
named, or to the major part of them, and to 
* make a full diſcloſure and diſcovery of his eſtate 
and effects; and the creditors of the faid 
Francis Gibbons were deſired to come prepared 
© to prove their debts, and to aſſent to or diſſent 
* from our making this certificate. And we fur- 
© ther humbly certify to your lordſhip, that fuch 
© ſeveral meetings of the major part of the com- 
© miſſioners, by the ſaid GG authorized, 
* were had, puriuant to ſuch notice, and the 
order of your Icrdſhip ; and that the ſaid 
© Francis Gibbons, on the day of 
© Jaſt, (being the forty-ninth day of Jo enlarged 
© tine, under your lordſhip's order as aa 

1 © al 
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did ſurrender, Sc. in fol. 460. and ſo go on, 


and conclude from the form of the other certificate, 
ſet out above, and at large. 


Ajprdavit of ſeeing creditors of bankrupt fign their 
conſent to the commiſſioners h certificate, to be pro- 
duced, and ſigned by the commiſſioners, 


© In the matter of 
In Chancery,” Francis Gibbons, 


© bankrupt. 


© Peter Quin of, &c. maketh oath, that he did 
ſee John Partridge of, &c. [| deſcribe him accord- , 
ing t9 his addition in the depefition of his _ 
Charles Dennis of, &c. | the ſame] John Leigh of, 
&c. ſeverally ſubſcribe their reſpective names 
to a conlent, at the foot of a certain inſtrument 
in writing, intended to be a certificate under 
the hands and ſeals of the major part of the 
commiToners authorized by a commiſſion of * 
bankrupt, awarded and iſſued out againſt 
Francis Gibbons of, &c. that the ſaid Francis 
Gibbons hath in all things conformed himſelf 
to the ſeveral ſtatutes made, and now in force 
concerning bankrupts, whereby they do ſeve- 
rally teſtify and declare their conſent to the 
ſaid commiſſioners ſigning and ſealing the ſaid 
© cer5icate, and that the ſaid Francis Gibbons may + . 
have ſuch allowance and benefit as are given to 
bankrupts by an act of parliament made in 
the th year of the reign of his late majeſty king 
George the Seccr:d, intituled, An act to prevent 
the committing of frauds by bankrupts, and 
be diſcharged from his debts in purſuance of 
the ſaid act.” 


Sworn at the public office, &c.“ Peter Quin, 


0 


* 
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b This is one of lord Flardwicie's precedents. 


Hh 2 The 


464 Certificate. 


The affidavit, where two perſons ſaw the creditors 
ſign. 


© Themas Andrews of, &c. and Nathaniel Owen, 
© &c. feverally make oath as follows: and firſt 
* this deponent Thomas Audretos for himſelf ſaith, 
© that he this deponent did fee (the names, places 
© of abode, and additions of ſuch creditors as ſigned 
according to their depoſitions as before,) ſeverally 
© ſubſcribe their reſpective names, &c. (as in the 
© above aſſidavit; ) and this deponent Nethanie! 
© Owen for himſelf faith, that he did fee (an- 
© other creditor) ſubſcribe his name to the ſaid 
* conſent.” 
5 | Thomas Andrews. 
* Sworn, &c.' Nathaniel Owen. 


If a creditor at large of the bankrupt ſhould 
happen to have his body in execution at his ſuit, 
at the time of iſſuing the commiTon, the com- 
miſſioners will not admit ſuch creditor to prove 
any debt under the commiſſion; but yet, if ſuch 
creditor is apprehenſive that the bankrupt will, 
by reaſon thereof, obtain his certificate, and 
thereby defeat him of his execution, it is of 
courſe for the great ſeal, upon proper application, 
to order the commiſſoners to admit ſuch perſon 
a creditor for the purpoſe of aſſenting to or diſ- 
ſenting from the. commiſſoner's certificate of the 
bankrupt's conformity, ſuch creditor waiving all 
benefit of dividends under the faid commiſſon. 
The application to the great ſeal muſt be by 
petition to the following effect : 


0 
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© In the matter of © To the Right Honourable 
Francis Gibbons, © the Lord High Chancellor 
bankrupt.“ © of Great Britain. 


© The humble petition of George Campbell, Eſq. 


© Sheweth, 
© That in or about Hilary term now laſt paſt, 
your petitioner obtained judgment in his ma- 
jeſty's court of King's Bench at Weſtminſter, 
againſt the ſaid F Giztens for 50001. 
debt, beſides coſts of ſuit. 


That on or about the day of 
now 2 paſt, your petitioner cauſed the ſaid 
Francis Gibbons to be taken in execution on the 


0 judgment, who now remains in the cuſ- 
tody 2 the marſhal of the Marſhalſea of the 
ſaid court of King's Bench, in execution of 
the ſaid judgment at your peritioner's ſuit. 
© That on or about the day of 
now lait paſt, your petitioner cauſed the faid 
Frencis Gibbons. to be taken in execution on 
the ſaid judgment, who now remains in the 
cuttody of the marſhal of the Marſhalſea of the 
faid court of King's Bench, in execution of the 
{21d judgment at your petitioner's ſuit, 

That your petitioner has very great reaſon to 
apprehend that the commiſſion "of bankrupt 
awarded and iſſued, and now in profecution 
againſt the ſaid Fram G:bo0ns, was taken out 
merely with a deſign, and on parpnes to diſ- 
charge the ſaid bankrupt from the ſaid execu- 
tion, and by that means to defraud your peti- 
tioner of his ſaid debt and cotts. 
© That under the circumſtances of this caſe, 
your petitioner is adviſed. that he cannot be 
admitted to prove his debt under the ſaid com- 
miſſion, without your lordſnip's order for that 
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purpoſe, and without your petitioner waving all 
© benefit of dividends made or to be made under 
© the ſaid commiiſion,” 
. Tour petitioner therefore moſt humbly 
* © prays your lordſhip, that he may be at 
© liberty to prove his ſaid debt under 
© the ſaid commill.on, and that he may 
© be admitted a creditor for what he 
* ſhall ſo prove, in order to enable 
* your petitioner to aſſen: to, or diſſent 
© from, the allowance of the commiſ- 
ioc certificate of the ſaid bank- 
upt's conformity; your petitioner 
© hereby waving all benefit of any divi- 
dend already declared or made, or 
© which ſhall hereafter be declared or 
made to the creditors under the ſaid 
* commiſſion. - | 
* And your petitioner ſhall ever pray, &c." 
The certificate being engroſſed on a treble ſix- 
pony ſtamped piece of parchment, the creditors 
aving ſigned their conſent thereto, and an affida- 
vit of ſeeing them ſign ſuch conſent being made, 
the commiſſioners muſt be ſummoned by the meſ- 
ſenger to mect in order to ſign and ſeal the ſaid 
certificate ; at which meeting they alſo ſign this 
memarandum. 


Memorandum of the commiſſioners certifying the banks 
rupt's conformity. 
At, &c. 


ge it remembered, that we who have hereunto 
ſubſcribed our names, being the major part of 
the commiſſioners named and authorized in and 
by a commiſſion of bankrupt, awarded and iſ- 
ſued, and now in proſecution againſt Francis 
Gibbons of, &c. did meet the day and year, and 
at the place above mentioned, and * 

* the 


WT 
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the proceedings under the ſaid commiſſion, 
and finding that full four parts in five of all the 
creditors who have proved debts under the ſaid 
commiſſion, whoſe reſpective debts amount to 
twenty pounds or upwards, have ſigned their 
conſent to our certifying to the lord high chan- 
cellor of Great Britain, that the ſaid Francis 
Gibbons had conformed himſelf to the ſeveral 
ſtatutes made, and now in force concerning 
bankrupts, as appears by affidavit exhibited 
before us; we thereupon ſigned ſuch certificate. 
Sy/veſter Douglas, 
lfaac Bargrave, 
Hill:am Munn. 


The certificate, together with the affidavit 
of ſeeing the creditors ſign it, and allo letters of 
attorney, (if any ſuch there be), muſt be lodged 
with the ſecretary of bankrupts, who will there- 
upon give the meſſenger an authority to the 
printer of the Gazette, to inſert an advertiſement 
therein, ſignifying that © the acting commiſſioners 
© have certified to the great ſeal, that the bank- 
rupt hath confirmed, and that the certificate 
will be allowed and confirmed, unleſs cauſe 
ſhewa to the contrary, within twenty-one days 
from the date of the ſaid advertiſement.” 

In the mean time the bankrupt muſt make an 
affidavit to the following effect: 


* 


* 


Bankrupt's affidavit of having obtained his credi- 
tors conſent to the commiſſioners, their certifying 
his conformity, fairly and without fraud. 


| © In the matter of 
© In Chancery.” Francis Gibbans, 
© bankrupt.” 


© Francis Gibbons of, &c. againſt whom a com- 
* miſkon of bankrupt iſſued, on the day of 
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, MAKETH OATH, that the certificate 
© bearing date the day of 1780, 
under the hands and ſeals of Syivefter Douglas, 
eſquire, Jaac Bargrave and William Minn, gen- 
tlemen, the mayor part of the commiſſioners in 
the faid commiſſion named and authorized, 
* whercby they have certified to the right ho- 
* nourable the lord high chancellor of Great 
* Britain, that he this deponent hath in all things 
* conformed himſelf according to the directions 
* of an act of parliament made in the fifth year 
of the reign of his late majeſty kwg George the 
l tecond,. intituled, © An Act £0 prevent the 
* committing of frauds by bankrupts,“ and the 
conſent of all this deponent's creditors, who 
* have tubſcribed their names or marks at the 
© foot of the ſaid certificate, authorizing the 
* faid commiToners to ſign and ſeal the tame, 
in order that this deponent may have ſuch al- 
lowance and benefit as are given to bankrupts 
by the ſaid act and be diſcharged from his 
«debts in purſuance thereof, was obtained fairly 
© and without fraud.” 
© Sworn at the public Francis Gidbens, 
© office, &c.' 


T his affidayit being laid before the great ſeal, 
and no cauſe ſhewn within the faid twenty-one 
days againſt the allowance of the certificate, the 
lord chancellor will allow the ſame, by the fol- 
lowing ſubſcription on tae ſaid certificate ; 
| day of 17 80. 

© Whereas the uſual notice hath been given in 
© the. London Gazette, of the da 
© of laſt, and none of the creditors of 
© the above named Francis Gibbons have ſhewn 
© any cauſe to the contrary : I do allow and 
confirm this certificate,” 


*. 


c 
c 
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Certificate e of comm toners of bankrupt, in purſu- 


ance of an order made by lord chancellor Apſley, 
14 Feb. 1774. 


Jo the right honourable Eduard lord Thurlow, 
lord high chancellor of Great Britain. 


We, as in the other certificate to © certify to 
your lordſhip,” Hen inflead of continuing in the 


ewords 


11 ugh this new teparate certificate is not authorized 
by any ba nkrupt law, yet, as it is in practice, a form of it 
ic emed neceilary to the ami ct our undertaking. 

Ine order ef the late lord chancellor 4 H (nich ſee 
in fol. 229.) whereon this new ſeparate ako ate is founded, 
ſeems extrajudicial and unprecedented, and to have been 
made en Te ſpur of the times; for the commillioners 
are there eby airected to tranſmit a /eparate certificate to the 
ſecretary of bankrupts, to be laid before his lordihip, with 
the certificates above ſet forth, part uarizing, waether 
the bankrupt was concerned in partne rMip, and in caſe the 
IRON be joint, then they are to inquire very minutely 

to the join: and ſeparate dealings; this the lexillature and 
courts of Ju ice have ſettled long fince. See fat. 10 is: 
0 /. 3. 1 Mod. 45. 3 Salk. 61. Tr. Art. Rep: 97. pl. 44. 
Ses Joint and {: parate trad lers in fol. 151. * "= com- 
miſſioners are alſo to inauire, whether the party hath been 
bank rupt a ſecond time; this alſo hath been long ſince ſettled 
both by the legiſlature and courts of juſtice. See ſtat. 5 Ges. 
2. c. 30. / 9. Tr. 4th. Rep. 257. pl. 138. ſee fol. 25 3. Again, 


the cemmiſio „ners are to inquire further, whether the party 


2 


hath | Wu Ciichar rged under any ine 515 ent debtor's 3 Act; , this 
alſo hath been in like manner, as ſolemnly determined. See 


the laſt recited authorities. And laſtly, the above inquiry 15 
directed to be by evidence ; but I apprehend, as the chancel- 
lor had no authority to make the above order, = commiſ- 
ſioners contequently can have none to execute it; for the 
law fays, that no man con transfer what is not 1 veſted 
in him: therefore witneſſes are not obliged to attend, upon 
being ſummoned on the inquiry in queſtion; and -: they do 
they need not by lass ſubmit to be examined; and, in caſe 
the commaiſſoners mould preſume to commit or otherwiſe 


injure 
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words of that certificate, go on a in purſuance 
of an order of the high court of Chancery, bear- 
ing date on or about the 14th day of February, 
which was in the year of our Lord 1574, hum- 
bly certify to your lordſhip, that the ſaid Francis 
Gibbons was, at the time of his bankruptcy, in 
artnerſhip with James Atwood, in the trade or 
3 of a ſhoe maker, and that the ſaid partner- 
ſhip is ſtill ſubſiſting; ox, that the ſame was 
finally diſſolved by mutual conſent on ye 
day of now lait.paſt ; 

ox, by the articles of agreement thereof expiring 
at that time. And we further humbly certify 
to your lordſhip, that a ſeparate commiſſion of 
bankrupt was awarded and jiſſued before the 
iffuing of the preſent commitſion, and is now 
depending, and in proſecution againſt the ſaid 
Francis Gibbons. And we further humbly cer- 
tify to your lordſhip, that the ſaid Francis Gib- 
Bons, on or about the day of 

obtained his certificate duly N and con- 
firmed under the ſaid ſeparate commiton ; or, 
that the ſaid Francis Gibbons was duly diſcharged 
as an infolvent debior under the ftatute of the 

year of the reign of his preſent majeſty, 

intitied, © An Act for the relief of inſolvent deb- 
tors, in purſuance and according to the direc- 
tions of the ſaid act. In witneſs, &c. as in the 
former certificate. 


2 -k ] h 
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injure or oppreſ⸗ them, or the bankrupt, by theſe arbitrary pro- 
ceedings, they are wel! intitled to relief and redreis; for 
earl ile, the Che Recllor, Was pleaſe d to declare, that 
though che en i nce ag. init the certihcate by the lord chan- 
cellor was matte - of juc IZment, yet that it was mot arbi rauh, 
but he miſt prey of by hs 55 of the STATUTES, and that if 
they Wert complied wilt, HE COULD NOT DISALLOW THE 
CERTIFICATE. 6 Com. Dis. 81. winch book cites Villiam- 


ens caſe, Hil. 1750. from 2 V. Rep. 249. 
Aſſignees. 
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Aſſignees. 


As the aihgnees may find it neceſſary to call the 
creditors together, in order to enable them to 
make a ſpeedier dividend of the bankrupt eſtate, 
the advertiſement and authority, in purſuance 
thereof ſhall be our next precedents. 


The advertiſement. 


* The creditors who have proved their debts 
* under a commiſſion of bankrupt awarded and 
© iſſued againſt Francis Cibbons of, &c. are de- 
ſired to meet the athgnees of the ſaid bank- 
rupr's eſtate on the 
day of next, at 
of the clock in the at 
in order to aſſent to or diſſent 
from the ſaid aſſignees commencing, proſecut- 
ing, or defending any ſuit or ſuits at s law or 
in equity, for recovery of any part of the ſaid 
© bankrupr's eſtate and effects; and alſo to their 
compounding, ſubmitting to arbitration, or 
otherwiſe agreeing, any matter or thing relat- 
© ing thereto, and on other fpecial affairs. 


The above advertiſement is by virtue of ſtar. 
Geo. 2. c. 50. 1. 34, and lere 
wicke ſaid, that there was no colour to ſay, that 
where only tour cred:tors were preient at a meet» 
ing, to conſider whetner they ſhoulda carry on a 
ſuit againſt a debtor to the bankrupt's eſtate, 
that they could give the aſſignees a general pow- 
er, by writing ſigned for that purpoſe, to pro- 
ſecute ſuch ſuits as they in their diſcretion ſhall 


— 


_ — 


8 2 Black. Com. 486. 
> Tr. Ath, Rep. 91. pl. 39. 
5 think 
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think fit, by virtue of ſtat. 5 Geo. 2. c. 30. ſ. 38. 
but that the aignees muit have a meeting of 
creditors, upon notice given for that purpoſe in 
the London Gazette, to conſider of each particu- 
lar ſuit, or each particular caſe for arbitration, 
before they can proceed in them. 

Lord Hardwicłe ſaid, that though the acts of 
parliament relating to bankruprs did only direct 
the aſſignees to advertiſe a meeting of creditors 
in relation to commencing ſuits, and for parti 
cular purpotes, yet the al gnecs were very much 
to be commended for adv ertifing meetings upon 
any other extraordinary occaſion that concerned 
the creditors, becauſe, wicre they were numerous, 
there was no way ſo good to collect the whole 
body together. 

Lord * Hardwicke ſaid, that where atignees 
give notice purſu uant to the above ſtatute of 5 Geo. 
2. that there would be a meeting of the creditors, 
in order to accept of a compoſition, that they had 
done every thing which the act of parliament pre- 
feribed on meetings for compoſitions of debts, 
and that if ſome of the creditors did not ** 
proper to come, it was their own faults, and tha 
thoſe who were preſent had a right ts. bind 15 
whole, if the majority in value at the meeting 
were of opinion to ſign the compoſition. 


Memorandum of the meeling of creditors, 


© BE IT REMEMBERED, that we wh ꝛoſe names 
are hereunto ſubſcribed, being the major part 
in value of the creditors who have proved our 
debts under the commiſſion of bankrupt award- 
ed and iſſued againſt Francis Giòbons, preſent 
at the place and time above-mentioned, pur- 


W 8 


1 Tr. Ath. Rep. 253. 
* Tr. Ath.Rep: 107. 2Tr. Ath. Rev. 7. S. P. 


© ſuant 


Aſſignees. 473 
fuant to an advertiſement in the London Ca- 
« 2ette, of day of lalt © in order 
to aſſent to or diſſent from the aTignees choſen 
under the {aid commiſſion, their commencing, 
proſecuting, or defending any ſuit or ſuits ar 
law or in equity, for recovery of any part of 
the faid bankrupt's eſtate or effects, and alſo 
to their cornpounding, ſubmitting to arbitra- 
tion, or otherwiſe agreeing any matter or thing 
relating thereto, and on other ſpecial affairs. 
And alſo, purſuant to the ſtatute in ſuch cafe 
lately made and provided, do conſent and 
agree that the aſſignees under the ſaid commiſ- 
ſion ſhall [Here /et out what reſolutions the creditors 
come to, and what direfions they give the g- 
© nees. | | 
Sales before the commiſſioners. 


As the eſtates of bankrupts are frequently ſold 
before the commiſſioners, the ſolicitor may expect 
to find ſome precedents on that occaſion, the moſt 
uſetul of which ſeem to be the following ones. 


Advertiſement for the London Gazette. 


© To be fold by action, before the major part 
of the commiſſioners named and authorized 
in and by a commiſſion of bankrupt awarded 
and iſſued, and now in proſecution againſt 
Francis Gibbons, of, Sc. at the Guilaball of the 
city of London, on Thur/day the day of 
July next, between the hours of four and ſix 
o'clock in the afternoon [Here ſet cut à deſerip- 
© tion of the premiſes intended to be ſold.] For fur- 
ther particulars enquire of [he clerk to the 
* commiſſion.” | | | 
On the day of ſale, having given each of the 
commiſſioners a particular and conditions of 
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fale, they proceed, as is uſual in ſuch caſes, five 
minutes 1s allowed for bidding on each lot, and 
whenever a perſon bids, he muſt ſign his bid- 
ding if required; when the ſale is over, a memo- 
randum thereof is ſigned by the commiſſioners. 


Memorandum on ſale of an eſtate before the com- 
miſſioners. | 


At, Se. 


Memorandum, That we whoſe names are here- 
© unto ſubſcribed, being the major part of the 
© commiſſioners named and authorized, in and 
© by a commiſſion of bankrupt awarded and iſ- 
"© ſued, and now in proſecution againit Francis 
© G:idbens, of, Sc. met the day and year, and at 
© the place aboveſaid, purſuant to norice in the 
© London Gazette, for {ale of the ſaid bankrupt's 
© real eſtate, conſiſting of | Here ſet out a parti- 
© cular deſcription of cobat is intended to be ſold, 
according to the advertiſement .'] 

© Memorandum, The above eſtate was put up 
© to ſale at the ſum of when Jobu Dal- 
© rymple of London, merchant, bid the ſum of 
8 for the ſaid eſtate, and no perſon 
(though there were ſeveral bidders) bidding 
© more for the ſame, we declare the ſaid 7e 
© Dalrymple purchaſer of the ſaid eſtate, at the 
© ſaid ſum of : | | 


Sylveſter Douglas. 
Iſaac Bargrave. 
William Mun. 


If there ſhould happen to be no bidder, the 
commiſſioners will ſign the following memoran- 
dum. 


Aemo- 


the 


Git- 


N 


Aliguces. 
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Memoramdum, That the above eſtate was 
© put up to fale at the ſum of | and 


A 


we the ſaid commiſſioners attending from the 
hours of four o clock to fix in the afternoon, 
and no bidders appearing to bid for the ſame, 
the bidding was thereupon diſmiſſed, and the 


© ſale adjourned to a future day. 
Sytveſter Douglas, 
Jſaac Bargrave, 
William Munn. 


* 


Joint and ſeparate debts, 


As the court of chancery hath © declared, that 
the commiſſioners have no power of admitting 
feparate creditors, to prove debts under a joint 
commiſſion, without the ſanction of the great ſeal, 
we will here lay betore the reader the proper pe- 
tition, when ſuch application is neceſſary. 


© In the matter of © To the right honour- 
© Francis Gib- able the lord high 
© bens, and Adam © chancellor of Great 
© Pierce, bank- © Briton, 
* rupts. 


TÞ e bumble petition 2 lumphrey! Darſlow, of, Ec. 
behalf of himſelf, and the reſt of ive ſeparale 
s cf the a id Adan N Pier Ce. 


Sheweth, 
That on or about the day of laſt 
a joint commiſhon of ba 8815 under the great 
ſeal of Great Britain, was awarded and iffued 
againſt the ſaid Francis Giboons and Adam Pierce, 
* of Londen „ merchants and copartners, and they 


2 


8 77. Alt. Nep. HJ, Ds . 
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were thereupon declared bankrupts according- 
ly, and their eſtates and effects, as well joint 
as ſeparate, have been aſſigned to an aſlignee or 
aſſignees, duly choſen under the ſaid commiC- 
ſion, without diſtinguiſhing or dividing the 
Joint effects from the reſpective ſeparate eſtates 
of the ſaid bankrupts. 


That the ſaid Francis Gibbons and Adam Pierce, 


againſt whom the ſaid joint commiſſion was 


awarded and iſſued, were, before the date and 
ſuing forth the ſaid commiſſion, and ſtill are 
juſtly indebted to your petitioner, and others, 
on the ſaid bankrupt” 8 reſpective ſeparate ac- 
counts, in very large ſums of money, as well 
for monies lent and advanced to the ſaid Fran- 
cis Gibbons and Adam Pierce, reſpectively, by 
your petitioner, as on other accounts. 
That the ſaid bankrupts, at the time of iſ- 
ſuing the ſaid commiſhon, were reſpectively 
oſſeſſed of, or otherwiſe entitled unto, a very 
conſiderable perſonal eſtate in their own right, 
and your petitioner is adviſed that ſuch ſepa- 
rate eſtates are firſt liable to payment of the 
ſeveral and reſpective ſeparate debts of the ſaid 
bankrupts. 
© That under the circumſtances of this caſe, 
your petitioner, and other ſeparate creditors of 
the {aid bankrupts, cannot be admitted to 
prove their ſeveral and reſpective ſeparate debts 
under the ſaid joint commiſſion, ſo as to bind 
the reſpective ſeparate eſtates of the ſaid bank- 
rupts, for the benefit of your petitioner, and the 
reſt of the ſeparate creditors of the faid bank- 
rupts, without your lordſhip's order for that 
purpoſe. 
© Your petitioner therefore moit humbly 
© prays, that your lordſhip w ould be 
© pleaſed to order, that your petitioner, 


and 


c 
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and the reſt of the ſeparate creditors of 
the ſaid bankrupts, may be at liberty to 
prove their ſeveral and reſpective ſepa- 
rate debts under the ſaid joint commiſ- 
ſion, and that it may be referred to the 
major part of the commiſſioners named 
and authorized 1n and by the ſaid com- 
miſſion, to take diſtin accompts of 
the ſeparate eſtates of the ſaid bank- 
rupts reſpectively, for the benefit of 
their ſaid ſeveral and reſpective ſeparate 
creditors, and that the coſts of this ap- 
plication, and taking ſuch accompts, be 
paid and borne out of the reſpective ſe- 
parate eſtates of the faid bankrupts, or 
that your lordſhip would make ſuch 
other order in the premiſes, for the re- 
lief of your petitioner, and the reſt of 
the ſeparate creditors of the ſaid bank- 


rupts, as to your lordſhip ſhall ſeem 
meet. 


© And your petitioner ſhall ever pray, Sc.“ 


The following memorandum ſpeals for itſelf, 
and ſeems proper 1n this place. 


Memorandum of an annuitant's being admitted a cre- 


ditor «purſuant to order. 


At, Sc. 


© BE IT REMEMBERED, that, purſuant to an 


4 oy 0 0. 0 


order of the right honourable the lord high 
chanceilor of Great Britain, made the 

day of June 1780, Ezekiel Garrick appearing 
this day before the major part of the commiſ- 
ſioners named and authorized in and by a com- 
miſſion of bankrupt awarded and iſſued, and 
now in proſecution againſt Francis Gibbons, of, 
Sc. made his election to come in as a creditor 


T3 © for 
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© for the value of the annuity in the ſaid order 
mentioned, upon the ſeparate eſtate of the ſaid 
Francis Gibbons; and the ſaid commiſſioners 
proceeded in the prefence of the ſaid Ezekiel 
Garrick and his ſolicitor, and the allienees and 
ſeveral of the creditors, to make an eſtimate of 
the value of the ſaid annuity, and upon hearing 
what was alledged on both fides, and upon con- 
ſideration of the matter, the ſaid commiſſioners 
valued the faid annuity at four years purchaſe, 
amounting to the ſum of 100 J. whereupon the 
*< fad E zebiel Garrick was admitted a creditor for 


the ſaid ſum of 1009/7, purſuant to the ſaid 
order.“ 


c 
o 
a 
c 


W 


Sldeſter Douglas, 
taac Bargrave, 
William Munn. 


En fol. 290, 291. we obſerved on a precedent of 
an att of bankraptcy, as conceried by the bankrupt 
bimſelf; the fame writer gives us occaſion to 
make another obſervation in this place. He 
lays, that an order of di vidend at the third fitting 
may ve loexed on as an un pre. ceacnted thing, and as 
never dene; beca "ſe the aft ſays, after four months, 
and within twelve months, a dividend ſpall be 
made, Sc. bur it does not ſay, it hall not be 
made before; and then goes on with a ſtrange 
ſort of reaſoning, to thew, that a dividend may 
and ought to be made at the third fitting. Lord 
« Hardwicke ſaid, that an attempt to make the court 
Judges in what manner the eſtate aud effects Ha banł- 
rupt ſhould be diſtributed before the expiration of 
feur months from the date of the commiſſion, was 
ab/olutely an attempt to change the method chalked 
out by the at?, and ought to meet with the utmoſt 


— 
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diſcouragement ; tor that time (ſaid lord keeper 
North) 1s given to all creditors to come in, and 
if they might be hindered from coming in, before 
the tour months, it might be made a trick to 
cozen e them, 

We, preſuming the aſſignees not willing to 
make a dividend even after the expiration of 


twelve months from the iſſuing of the commiſ- 
fion, will here ſet down the form of 


Notice * from commiſſioners to aſſignees to make a 
dividend. 


© You are hereby required to attend us, whoſe 
names are hereunto ſubſcribed, or the major 
part of the commiſſioners named and autho- 
rized, in and by a commiſſion of bankrupt 
awarded and iſſued, and now in proſecution 
againſt Francis Gibbons, of, &c. on the 

day of at the Guildhall of the city of 
London, to ſhew cauſe why notice has not been 
given by you for making a dividend of the 
eſtate and effects of the ſaid bankrupt, accord- 
ing to the act of parliament in that caſe made 
and provided, which if you fail of doing, a 
meeting will be forthwith appointed by us, 
whoſe names are hereunto ſubſcribed, or the 
major part of the ſaid commiſſioners in and by 
the above commiſſion named and authorized, 
for you to produce your receipts and payments 
touching the ſame, and to make a dividend of 
ſuch part of the ſaid eſtate and effects, as ſhall 


c 
c 
c 
c 


c 
c 
c 
c 
c 
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© appear to be remaining in your hands. Dated 


© this day of 1780. 

c ' To Jobn Partridge and * Sylveſter Douglas, 
© Charles Dennis, aſſig- Iſaac bargrave, 
© nees of the ome William Munn. 


and effects of Fran- 
cis Gibbons, bank- 
© rupt.' 


This notice the aſſignees are to give by the 
following advertifement in the Gazette. 


The adver! zſement. 


The commiſſioners named and authorized in 
© and by a commiſſion of bankrupt, awarded and 
iſſued, and now in profecution againſt Francis 
F Gilbini, of, Sc. intend to meet on the s 
a day of next, at o'clock 
in the noon, at Guildhall, London, in 
* ofder to make a dividend of the eſtate and ef- 
* fects of the ſaid bankrupt, ' when and where the 
* creditors who have not already proved their 
© debts under the ſaid commiition, are hereby 
© required to come prepared to prove the ſame, 
© or they will be excluded the benefit of the faid 
* dividend.” 


Order of dividend by admiſſion. 


© BE IT REMEMBZRED, that we whoſe names 
are hereunto ſubſcribed, being the major part 
of the commiſſioners named and authorized, 
in and by a commiſnon of bankrupt, awarded 


Three weeks notice at leaſt mult be given. 
* and 
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and iſſued, and now in proſecution, againſt 
Francis Gibbons, of, Sc. having met together 
© the day and year, and at the place above men- 
< tioned, in order to make a dividend of the 
© eſtate and effects of the faid bankrupt, pur- 
© ſuant to notice given in the London Gazette 
for that purpoſe; and it being admitted by 
* Fobn Partridge and Charles Dennis, aſſignees of 
© the eſtate and effects of the ſaid bankrupt, that 
they now have ſufficient money in their hands 
© to pay all the creditors of the ſaid bankrupt, 
© who have already proved or claimed debts 
© under the ſaid commiſſion, 14 5s. in the pound 
for every pound ſo proved or claimed. We 
do therefore, purſuant to the ſaid 'admiTon, 
© and at the deſire of the creditors, order and 
direct that the ſaid aſſignees do forthwith pay 
© and divide unto and amongt all and every the 
© creditors of the ſaid bankrupt, who have proved 
their debts, and the claimants when they ſhall 
© have ſubſtantiated their claims by proof under 
© the ſaid commiſſion, 14 5. in the pound in pro- 
© portion to their ſeveral and reſpective debts.” 7 


Slveſter Douglas, 
Vaac Bargrave. 
Hilliam Munn. 


If a creditor will make an affidavit that he hath 
not read the Gazette, he will be admitted ® upon 
the common equity of the court of Chancery, fo 
as not to diſturb ' the former dividend, and by 
that means mutt, in the firſt place, be brought up 
equal to the creditors-under the firſt dividend, 


before the commiſſioners can proceed to make 3 
ſecond. | 


m 


a 
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The meaning of not diſturbing a dividend al- 

ready made, is this: 
Suppoſe a bankrupt's effects amount in the 
whole to 600 J. clear of all charges, and he owes 
1500 J. and 900 J. only are proved; the com- 
miſſioners, knowing of no other debts, order a di- 
vidend of ten ſhillings in the pound, this dividend 
will amount to 450. fo that there will be re- 
maining in the aſſignees hands, after payment 
| thereof, only 1 50 J. and if afterwards other cre- 
ditors come in to the amount in value of 600 f. 
ſuch creditors will loſe 150 J. becauſe there will 
be but five ſhillings in the pound remaining to 
pay them, inſtead of ten ſhillings, and theſe cre- 
ditors have no right to diſturb the former divi- 
dend, or to oblige the other creditors to refund 
any part of the ten ſhillings in the pound, re- 
ceived by them on their ſeveral and reſpective 
debts ; but if on a ſecond dividend it appears 
that the aſſignees have ſufficient in their hands to 
pay thoſe creditors who have proved their debts 
fince the firſt dividend ten ſhillings in the pound; 
in ſuch caſe they are to receive an equal divi- 
dend with thoſe creditors who firſt proved their 
debts, before any ſecond or further dividend 1s 
made to the creditors in general. 

Sylveſter Douglas, 

Jaac Bargrave, 

William Munn, 


In the matter of Francis Gibbons, bankrupt. 


To the right honourable the lord high chancellor 
of Great Britain. 


The bundle petition of Robert Martin, of, Sc. 


Sheweth, 
© That the faid Francis Gibbons, on or about 
25 gay or 1780, became 
| bank- 
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© bankrupt, and a commiſſion of bankrupt dated 
« the ſaid day of was awarded 
© avainſt him, and he was declared bankrupt ac- 
* cordingly ; and Joh Partridge, of, c. and 
* Charles Dennis, of, Sc. were duly choſen aſ- 
ſignees of his eſtate and effects. | 

That there was at the time of the date and 
© ſuing forth of the ſaid commiſſion, due to your 
© petitioner from the faid bankrupt the full and 
* juſt ſum of 2007. of lawful money of Great 
© Britain, for principal and intereſt by virtue of 
© a bond or obligation, bearing date the 
© day of | 1777, under the hand 
© and ſeal of the ſaid bankrupt, for which ſaid 
© {um of 200 l. your petitioner hath not, nor hath 
© any other perſon or perſons for his uſe, or for 
© the uſe of any other perſon or perſons, to the 
© knowledge or belief of your petitioner, had or 
© received any ſecurity or ſatisfaction whatſoever, 
© ſave and except the ſaid bond. 

© That your petitioner having been of late very 
© much abroad, hath had no opportunity of read- 
ing the Gazette, as by affidavit x annexed ap- 
© pears; whereby your petitioner hath neglected 
© ro prove his faid debt under the ſaid commil- 
* fion. 

© That a dividend hath been made of the ſaid 
© bankrupt's eſtate and effects, of fourteen ſhil- 
lings in the pound. 

© That on the day of 
c laſt, there was a meeting of the commiſſioners, 
© in order to make a ſecond dividend of the ſaid 
« bankrupt's eſtate, at which meeting your peti- 


k This a#d:avit muſt be in the common form, and the cre- 
ditor muſt ſwear that, he hath act read the Gazerte, in which 
© any advertiſement was inſerted, to the creducr's beliel, le- 
« lative to the commiſian of bankrupt awarded 2gurr > the ſaid 
# Frencis Gibbens,** or to the likę effect, 

I 1 4 © tioner 
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© tioner was aamitted to prove his ſaid debt of 

200 l. but there being ſeveral claims undeter- 
© mined, and the aſſignees not being prepared to 
© pals their accompts, the making a ſecond divi- 

dend of the ſaid bankrupt's eſtate and effects 

© was adjourned to the day of 

next. 


That your petitioner hath, by his ſolicitor, 
applied to the aſſignees to be paid the dividend 
© of his ſaid debt equal with the other creditors 
© (who have received their dividend af fourteen 
© ſhillings in the pound) out of the money that 
© ſhall appear to be remaining in their hands; 
but they infiſt, that they cannot pay your pe- 


« titioner after that rate in the pound, on your 
< petitioner's debt. 


© Your petitioner, therefore, moſt hum- 
© bly prays your lordſhip, that the aſ- 
© fignees of the ſaid bankrupt's eſtate 
and effects, may pay your petitioner 
* his proportionable dividend of the 
* ſaid eſtate and effects, in reſpect of 
his debt fo proved as aforeſaid, equal 
* with the creditors already paid. 


And your petitioner ſhall ever pray, &c. 


Peti- 
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Petition for diſcharging bankrupt out of cuſtody, . 
plaintiff at law becoming petitioning creditor. 


In the matter of To the right honour- 
Francis Gibbons, able the lord high 
bankrupt- chancellor of Great 

Britain. 


The humble petition of the ſaid bankrupt. 


SHEWETH, 

That on or about the day of 
now laſt paſt, your petitioner was taken into 
cuſtody at the ſuit of Anne Wilſon, of, &c. for 
the fum of by virtue of return- 
able I 

© That before the return of the faid writ, a 
commiſſion of bankrupt was awarded and iſſued 
under the great ſeal againſt your petitioner, on 
the ſole petition of the faid Anne Wilſon.” 

© That it appears to your petitioner, by a 
ſummons under the reſpective hands-writing of 
the major part of the commiſſioners, in and by 
the ſaid commiſſion named and authorized, with 
a copy whereot your petitioner hath been per- 


ſonally ſerved, that he was found and declared 
bankrupt.” 


© Your petitioner, therefore, moſt hum- 
bly prays your lordſhip will be pleaſed 
to order him to be diſcharged out of 
cuſtody, at the ſuit of the ſaid Anne 
Wilſon, and at her expence, and that 
Mr. Jobn Rayner, clerk to the faid 
commiſſion, be ordered to attend your 
lordſhip with ſaid commiſſion, on the 
hearing of this petition. 


And your petitioner ſhall ever pray, Sc. 
N, B. 


_--- Dividend. 
N. B. A copy of the cauſes of the bankrupt's 


commitment, and alſo an affidavit of their being 


ſigned by the proper officer, muſt be produced 
and read in court. 


Petition for creditor to make his election. 


© In the matter of To the Right Honourable 
Francis Gibbons, the Lord High Chancellor 
bankrupt.” © of Great Britain.” 


The bumble petition of the ſaid bankrupt. 


Sheweth, | 
© That a commiſſion of bankrupt, under the 
oreat feal of Great Britain, was, on the 


day of nov laſt paſt, awarded and iſſued 
againit your petitioner. 
That ot duly proved 


a debt, under the ſaid commiſſion, at one of 
the ſittings at Gia, London. 

That the ſaid ſince his having 
ſo proved his ſaid debt under the ſaid commiſſion, 
as aforeſaid, hath cauſed your petitioner to be 
taken into cuſtody for the ſame debt, fo proved 
by him, under the ſaid commiſſion as aforeſaid, 
and your petitioner is now detained in cuſtody at 
the ſuit of the ſaid tor the ſaid debt,” 


© Your petitioner, therefore, moſt hum- 
bly prays your lordſhip to order, that 
the faid do forthwith make 
his election, either ſolely to proceed at 
law againſt your petitioner, or profe- 
cute the ſaid commiſſion; and that in 
caſe the ſaid ſhould elect 
to proceed at law againſt your peti- 
tioner, that then your lordſhip will be 


pleaſed 
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pleaſed to order the ſaid 
to ſuperſede the ſaid commiſſion at his 
own expence; and that in caſe the 
ſaid ſhould elect to 
proſecute the ſaid commiſſon, that then 
your lordſhip will be pleaſed to order 
the ſaid to releaſe your 
netitioner from the ſaid action, at his 
own coſts and charges; or, that your 
lordſhip would be pleaſed to grant 
your petitioner ſuch relief in the pre- 
miſes as to your lordſhip ſhall ſeem 


meet, and the nature of his caſe may 
require.“ 
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Letter of attorney to receive the ſtatutable allow- 
ance of @ bankrupt. 


© Know all men by theſe preſents, that I 
Francis Gibbons, late of, Sc. have made, ordained, 
conſtituted, and appointed, and by theſe preſents 
po make, ordain, conſtitute, and appoint, James 
Marriott, of Long Acre, in the county of Mid- 
dleſex, coach-maker, my true and lawful attorney, 
for me, and in my name, place, and ſtead; but 
for his own proper uſe and benefit only; to 
alk, demand, ſue for, and receive, of and 
from the preſent aſſignee or aTignees, or any 
future aſſignee or aſſignees, of my bankrupt 
eſtate or effects, or whom elle theſe preſents do, 
ſhall, or may concern, all and every ſuch ſum 
and ſums of money as now 15 or are, or which 
ſhall hereafter become, due or payable to me the 
ſaid Francis Gibbons, for all or any allowance or 
allowances I may be intitled to out of the neat 
produce of the ſaid bankrupt eſtate or effects, by 
act of parliament or otherwiſe, nowioever, as a 
certificated bankrupt; and on payment of the 


ſaid 
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faid monies, or any of them, or any part thereof, 
for me, and in my name, to ſign, ſeal, and de- 
liver, all and every ſuch good and ſufficient re- 
ceipts, acquittances, releaſes and diſcharges, to 
the ſaid aſſignee or aſſignees, as ſhall and may be 
lawful, fit, and convenient to be given, and 
generally to do all and every ſuch other and fur- 
ther lawful act and deed, matter or thing, for 
the better executing and diſcharging the power 
and authority hereby given, as fully and amply, 
to all intents and purpoſes, as I myſelf, might 
or could do, if perſonally preſent and did the 
ſame ; hereby ratifying and confirming all and 
whatſoever my faid attorney ſhall or may lawfully 
do, or cauſe to be done, in and about the ſaid 
premiſes, for the better executing the purpoſes 
aforeſaid by virtue of theſe preſents. Iv wiTxEss 
whereof, I, the ſaid Francis Gibbons, have here- 
unto ſet my hand and ſeal this day of 
Nov. in the year of our Lord 1780.“ 


Seal and delivered (being 
firſt duly ſtampt) in the 
preſence of 


N. B. There muſt be an affidavit of the exe- 


cution of this letter of attorney. For the form 
thereof, ſee fol. 358. 


* 


Order 


* 


Order for a further dividend. 


At, Oc. 


He it remembered, That we whoſe names are 
hereunto ſubſcribed, being the major part of 
the commiſſioners named and authorized, in 
and by a commiſſion of bankrupt, awarded and 
iſſued and now in proſecution againſt Francis 
Gibbons, Oi, &c. having met together the day 
and year, and at the place above mentioned, 
in order to make a further dividend of the 
eſtate and effects of the ſaid bankrupt, purſuant 
to notice given in the Londen Gazette for that 
purpoſe; and it appearing to us, that by an 
order of dividend made the day 
of laſt, the aſſignees under the 
ſaid commiſſion admitted, that they then had 
ſufficient money in their hands, to pay all the 
creditors of the ſaid bankrupt, who had proved 
or claimed debts under the faid common, 
the ſum of 145. in the pound, for every pound 
ſo proved or claimed; the ſaid commiſſianers 
did therefore, purſuant to the ſaid admiſſion, 
and at the defire of the creditors, order and di- 


rect that the aſſignees ſhould pay and divide 


unto and amongſt all and every the creditors 
of the ſaid bankrupt, who had proved their 
debts, and unto the claimants, when they 
ſhould have proved their claims under the ſaid 
commiilon, the ſum of 145. in the pound, in 
proportion to their ſeveral and reſpective debts; 
and it being admitted by the ſaid ailignees, that 
they have now ſufficient money in their hands, 

to 
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to pay | all the creditors not included in the for- 
© mer dividend, and who have at this fittins proved 
© their debts under the ſaid commiſſion, the like di- 
© vidend of fourteen ſhillings in the pound, upon 
© their ſeveral and reſpective debts, aid alſo ſuf- 
© ficient to pay all the creditors of the ſaid bank- 
© rupt, who have already proved or claimed 
© debts under the ſaid commiſſion, the further 
ſum of 3s. in the pound, over and above the 
* ſum of 14 5. in the pound, already divided under 
© the ſaid commiſſion, for every pound fo proved 
© or claimed. We do therefore, purſuant to the 
© {aid admiilion, and at the deſire of the creditors, 
© order and direct that the ſaid aſſignees do forth- 
© with pay and divide, unto and amongf 411 
© the creditors not included in the former dividend, 
© the ſum of fourteen ſhillings in the pound, and 
© unto and amongſt | all and every the creditors 
© of the ſaid bankrupt, who have proved their 
« debts, and unto the claimants, when they ſhall 
© have proved their claims under the ſaid com- 
© miſſion, 35. in the pound, in proportion to 
their ſeveral and reſpective debts. ; 


Sylve/ter Douglas, 
Jaac Bargrave, 
William Munn. 


—c_ _— — 


I The above marked in italics is to be inſerted only when 
creditors prove debts for whoſe dividends no reſervation hath 
been made in former calculations, and when the affignees 
have ſufficient in their hands to pay ſuch ſubſequent creditors 


former dividends without diſturbing the dividend already 
made, 


Order 


er 
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Order for a ® further dividend, not by admiſſien. 


© Br 1T REMEMBERED, that we whoſe names 
are hereunto fubſcribed, being the major part 
of the commiſſioners named and authorized in 
and by a commiſſion of bankrupt awarded and 
iſſued and now in proſecution againſt Francis 
Grbbous of Sc. having met together the day 
and year and at the place above mentioned, 
in order to make a further dividend of the 
eſtate and effects of the ſaid bankrupt, purſuant 
to notice in the Londen Gazette for that purpoſe 
given; and it appearing to us, that by an 
order of dividend made the day of 

laſt (or 1780) the aſſignees under 
the fazid commiſſion admitted, that they then 
had ſufficient money in their hands to pay all 
the creditors of the faid bankrupt, who had 
proved or claimed debts under the ſaid com- 
miſſion, the ſum of 145. in the pound, for 
every pound ſo proved or claimed; the ſaid 
commiſſioners did therefore, purſuant to the 
{11d admiſſion, and at the deſire of the creditors, 
order and direct, that the aſſignees ſhould pay 
and divide unto and amongſt all and every the 
creditors of the ſaid bankrupt who had proved 
their debts, and unto the claimants when they 
ſhould have proved their claims under the fa:d4 
commiſſion, the ſum of 14 s. in the pound, in 
proportion to their ſeveral and reſpective debts; 
and it allo appearing to us, that by an order 
of dividend made day 
of laſt (or 1780) the aſſignees 
under the ſaid commiſſion admitted, that they 


—_— 


= This will ſerve for a final dividend, mutatis mutandis. 


© them 


492 Dividend. 


then had ſufficient money in their hands to 
pay all the creditors of the ſaid bankrupt, who 
had proved or claimed debts under the ſaid 
commiſſion, the further ſum of 35s. in the 
und, over and above the fum of 145. in the 
Pound already divided under the ſaid com- 
* miſſion for every pound ſo proved or claimed ; 
the ſaid commiſſioners did therefore, purſuant 
© to the ſaid laſt admiſſion, and at the deſire of 
© the creditors, order and direct, that the aſſig- 
* nees ſhould pay and divide unto and amongſt 
© all and every the creditors of the ſaid bank- 
* rupt, who had proved their debts; and unto 
© the claimants, when they ſhould have proved. 
© their claims under the {aid commiſſion; the fur- 
© ther ſum of 35. in the pound, in proportion to 
their ſeveral and reſpective debts; and it alto 
© further appearing to us, by the accompt of 
John Partridge, one of the ſaid aflignees this day 
* exhibited to us upon oath, (Charles Dennis, the 
© other aſſignee, not having or received any 
part of the ſaid bankrupt eſtate and effects, as 
* alſo appears to us upon the oath of the faid 
© Charles Dennis) that the ſum total of the ſaid 
© bankrupt eſtate ſince got in and received by 
© them, doth amount to the ſum of 
which being added to the fum of a 
© make together the ſum of And it alſo 
© appearing to us, by the accompt of the ſaid 
John Partridge, and alſo by a certificate of 
John Hett, Eſq; one of 5 maſters of the 
© high court of Chancery, bearing date the 
5 day of I 
© of his having ſettled and taxed a bill of fees 


The ſum remaining in the affignees hands, after payment 


of the ſaid two dividends, 
I | © and 
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© and diſburſements of James Brozone, clerk to 
© the ſaid commiſſion, at the ſum of 

c and by another certificate of H. M. Eſq; 
another of the maſters of the ſaid court of Chan 
< cery, bearing date the day of 
17 of his having ſettled and 
© taxed another bill of fees and diſburſements of 
© the ſaid James Browne, under the ſaid com- 
© miſſion, including the coſts of ſeveral actions 


© at Jaw, to the ſum of that the ſaid 
Jobn Partridge hath paid, laid out and expended 
the ſum of which being deducted 
© from the ſaid ſum of reduces the 
© {ame to the ſum of which ſaid ſum 


© now remains in the hands of the ſaid Fohn Par- 
© t7idge to be divided. And it appearing to us 
© that the debts proved under the ſaid commiſ- 
© ſton, * including the debts that have been this 
© day proved to the amount of do make 
* together the ſum of New we do order 
and direct, that the ſaid dividends of 

and ſhillings in the pound ſpall be paid 
© to ſuch of the ſaid banxrupt's creditors who bave 
this day proved their debts, which will amount 
« to and after payment thereof there will 
© remain in the hands of the ſaid John Partridge 
* the further ſum of to be di- 
* vided among the creditors of the ſaid bankrupt. 
And we do order and direct, that, out of the 
monies ſo remaining in the hands of the ſaid 
John Partridge as aforeſaid, a further dividend 
351 in the pound be paid to 
all the bankrupt's creditors who have already 
proved their debts and fought relief under the 
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r 


* 


* If no debts be proved at this fitting, then what is in 
:tolics mult be omitted. 
P * . * * * 
1 Viz. The dividend! and further dividend be admiſſion. 
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ſaid commiſſion, in proportion to their ſeveral 
debts, which ſaid dividend of 
in the pound amounts to the ſum of 
as we compute the ſame, and, after the pay- 
ment thereof, there will remain in the hands 
of the ſaid Job Partridge the ſum of 

and no more, ſubject to 
our further order, [or which he 1s to retain to- 
wards anſwering future charges, and making a 
further dividend. ] Sylveſter Douglas, 
Iſaac Bargrave, 
Miiliam Munn. 


Maſter's certificate of taxing the ſolicitor's bill of 


fees and diſourſements, 


© April, 1780. © In the matter of F. G. 
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© a bankrupt.” 
© I do hereby certify, that purſuant to an act of 
* parhamept paſſed in the fifth year of the reign 
of his late majeſty king George the Second, in- 
tituled, © An AR, &c.“ I have been attended 
by Mr. the clerk employed 
under the commiſſion awarded againſt the ſaid 
bankrupt, and by Mr. on behalf 
of the aſſignees under the ſaid commiſſion, and 
in their preſence I have conſidered of a bill of 
fees and diſburſements brought before me on 
account of ſeveral proceedings had under the 


© ſaid commiſſion, amounting in the whole to the 


© ſum of which I have thought 
© fit to ſettle and adjuſt, at the ſum of 


F. G. 


John Heilt. 
July 1780. 
Exhibited to us under the commiſſion againſt 
S. D. 
J. B. 
W. M. 


Memg- 
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Memorandum of adjouruing dividend, 
g At, &c. 


© BE IT REMEMBERED, that we whoſe names 


are hereunto ſubſcribed, being the major part 


of the commiſſioners named and authorized, 
and by a commiſſion of bankrupt awarded and 
iſſued and now in proſecution againſt Francis 
Gib and Adam Pierce of, &c. having met 
together the day and year, and at the place 
above mentioned, in order to make a dividend 
of the joint eſtates and effects of the ſaid bank- 


rupts, and alſo of their ſeparate eſtates and 


effects, purſuant to notice in the London Ga- 
zette for that purpoſe given; but 7h Par- 
tridge, one of the aſſignees under the ſaid com- 
miſſion, being abſent, we could not proceed 
to make ſuch dividend, and therefore adjourn 
making the ſame unto the day of 


next, at four o'clock in the after- 
noon, at the ſame place. 


Sylveſter Douglas, 
Iſaac Bargrave, 
William Munn. 


Dividend under a joint commiſſion, whereon an order 


had been obtained, for taking an account of and 
dividing the bankri:pt ſeparate eftate. 


At, &c. 


© Whereas we whoſe names are hereunto ſub- 


* ſcribed, being the major part of the commiſ- 


K k 2 © ſioners 
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ſioners named and authorized in and by a coma 
miſſion of bankrupt, awarded and iſſued and 
now in proſecution againit Francis Gibbons and 
Adam Pierce of, &c. did meet the day and year 
and at the place aboveſaid, purſuant to notice in 
the London Gazette, in order to make a dividend 
of the joint and ſeparate eſtate and effects of the 
ſaid bankrupts; and we have, in obedience to 
an order of the right honourable the lord high 
chancellor of Great Britain, taken an account 
of the joint and ſeparate eſtates and effects of 
the ſaid bankrupts, and it appears to us that the 
total of the joint debts proved and claimed un- 
der the ſaid commiſſion, amounts to the ſum of 

and that the total of the ſeparate 
debts of the ſaid dam Pierce, fo proved and 
claimed under the ſaid commiſſion, amounts to 
the ſum of and that the total of 
the ſeparate debts of the ſaid Adam Pierce, fo 


proved and claimed under the ſaid commiſſion, 
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by virtue of the ſaid order, amounts to the ſum 
of | and that the clear ſum in 
the hands of John Partridge and Charles Dennis, 


the aſſignees of the ſaid bankrupt's joint eſtates 


and effects amounts to the ſum of 
and of the ſeparate eſtate of the ſaid Francis 
Gibbons, to the ſum of | and of the 
ſeparate eſtate of the ſaid Adam Pierce, to the 
ſum of We do therefore order, that 
the ſum of part of the faid ſum of 
be diſtributed and paid to the 
reſpective joint creditors of the ſaid bankrupts, 


who have already duly proved their debts under 


the ſaid commiſſion, in manner following, viz. 
at the rate of 6s. gd. in the pound to Miles 
Green, in reſpect of a debt of proved 
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by hum this day, being the amount of the for- 


mer and preſent dividend ; and in reſpect of all 
his other debts, after the rate of 1s. and 3d. in 
the pound; ſo that the ſum of after 
payment of the ſaid creditors, will remain in the 
hands of the ſaid aſſignees of the ſaid joint eſtate 
and effects. And we do further order that the 
ſum of part of the ſaid ſum of 
be diſtributed and paid to the 
reſpective ſeparate creditors of the ſaid Francis 
Gibbons, who have duly proved their debts un- 
der the ſaid commiſſion, in purſuance of the ſaid 
order, after the rate of eleven ſhillings in the 
pound; fo that the fum of after 
ayment of the ſaid dividend, will remain in the 
ands of the ſaid aſſignees of the ſeparate eſtate 
of the ſaid Francis Gibbons. And we do further 
order, that the ſum of art of the 
ſaid ſum of be diſtributed and 
paid to the reſpective ſeparate creditors of the 
ſaid Adam Pierce, who have already duly proved 
their debts under the ſaid commiſſion, in pur- 
ſuance of the ſaid order, after the rate of three 
ſhillings in the pound; ſo that the ſum of 
after payment of the ſaid dividend, 
will remain in the hands of the ſaid aſſignees, 
of the ſeparate eſtate of the ſaid Adam Pierce.” 


Sylveſter Douglas, 


Jaac Bargrave, 
William Munn, 


If the aſſignees cannot perſonally attend the 


commiſſioners on the day by them appointed for 
making a dividend, they muſt make an affida- 
vit to the following effect, viz. 


KK 3 John 
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FJobn Partridge of, &c. and Charles Dennis of, 
&c. aTgnees under a joint commiſſion of bank- 
rupt awarded and iſſued and now in proſecution 
againtt Francis Gibbons and Adam Pierce of, &c. 
and copartners, make oath. And firſt this 
deponent John Partridge for himſelf faith, that 
the two ſheets of paper > hereunto annexed, and 
reſpectively ſigned by him this deponent, do 
contain a full and true account of all his this 
deponent's receipts and payments, touching the 
eſtate and effects of the ſaid bankrupts, as Well 
joint as ſeparate, under the ſaid commiſſion; and 
this deponent further ſaith, that the ſeveral ſums 
therein charged, to have been allowed, paid and 
expended, have been really and bond fide al- 
lowed, paid and expended, in manner and for 
the purpoſes therein mentioned. And this 
deponent Charles Dennis for himſelf ſaith, that 
the paper writing hereunto alſo annexed, and 
ſigned by him this deponent, doth contain a 
full and true account of all his this deponent's 
receipts and payments, touching the eſtate and 
effects of the ſaid bankrupts, as well joint as 
ſeparate, under the ſaid comnuifion. And 
this deponent further ſaith, that the ſeveral 
ſums therein charged, to have been allowed, 
paid and expended, have been really and bond 
fide allowed, paid and expended in manner and 
for the purpoſes therein mentioned.“ 


< Sworn, &ec. Jobn Partridge, 


Charles Dennis, 


oleh 03h, Ber habe - Ln Ne Fe pn, 
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The dividend being declared by the commul- 
fioners, it will fave the aſſignees a great deal of 
trouble! in the payment of it, "if the ſolicitor com- 
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pes * 1 which a computation may 
e intituled, 


A liſt of the debts proved under the 

* commiſſion of bankrupt againſt Fran- 
cis Gibbons of, &c. with the amount 
of each creditor's dividend, on the 
© ſum of being the ſum ordered 
© to be divided amongſt the ſaid cre- 
© ditors, after the rate of 


* ſhillings in the pound.” 


c 


Names of the creditors. Debts proved. Dividends. 


If any bond, note, or other ſecurity was not 
exhibited by the creditor, at the time of his 
proving his debt, the aſſignees ought not to pay 
tuch creditor his dividend till fuch bond, &c. 
be produced; but then it ought to have been ſo 
previouſly notified by a memorandum on the mar- 
gent of the creditor's depoſition of debt. 

It is uſual for the aſſignees to give notice 
of the time and place they intend to pay the n 
dividend ; if by the aſſignees, the ſolicitor ſigns 
an authority for that purpoſe, to the following 
effect, viz. 


© Gentle= 


m The expence of computing the dividends by the ſoli- 
citor, and preparing and copying the above lift, will be al- 
lowed by the maſter in the aſſignees accounts. 

® The uſual mode of paying this dividend, and which has 
now prevailed many years, is this: the ſolicitor requires an 
abſolute receipt for caſh from the creditor, though he gives him 
only a cheque on his or the aſſignees banker for it; and his 
clerk expects, nay generally demands, a ſhilling for his trouble. 
To this method of payment, there ſeem two objections : 
one, the extortion of the ſhilling, which is a claim made, 
and indeed ſo much inſiſted on, — the clerks to ſome ſolici- 
tors, that a creditor will find it rather difficult to perſuade 
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Gentlemen, 
© Pleaſe to pay Mary Combes the ſum 
of being her dividend of 
* ſhillings in the pound on her debt of 
© proved under the commiſſion of bankrupt 
* againlt Francis Gibbons of, &c. 


Yours, &c. 
To Meſſrs. Partridge and John Rayner. 
Dennis, ſaid bankrupt's 
aſſignees, 14. July, 1780. 


The aſſignees, upon receiving this authority, 
pay the creditor, and take a receipt in a book to 
the following g purport, VIZ, 


© Received this day of 7uly, 1780, 
of Meſſrs. Partridge and Dennis, aſſignees of the 
eſtate and effects of Francis Gibbons of, &c. 
bankrupt, the ſum of being a divi- 
dend of ' ſhillings in the pound, 
on my debt of proved under the 
ſaid commiſſion, 


a % a «a +a a 


Mary Coinves. 


3 
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even the ſolicitor himſelf, to put him in a way of receiving 
his dividend, previous to making his clerk the above compli- 
ment, or paying bin his fee. The other grievance is, oblig- 

ing a creditor to give an ab/oluic rec. 2 fer caſh, when, 
at the fame time, he receives only a ane, cheque, BY 
what law is a creditor to pay one H. lliug for merely a chance 
of receiving his dwidend ? It is ſubmited, whether the commiſ- 
ſtoners cannot and onght not to rectity this abuſe of their 
order of dividend: ſure it would become them to deilere, at 
the ſame time they aeclare the dividend, to the creditors, that 
they have a right to ncney, without any gratuity; and 
that they are not under any necefiity to run the riſque of 
loſing their dividend, becauſe _ aſſignee does not chaſe to 
truſt their ſolicitor with the mon ; for they may, and indeed 
ſaculd, pay the dividends ova es. 


Inrol- 
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Whereas commiſſions of bankrupt, and the de- 
poſitions taken before the commiſſioners, and the 
proceedings upon commiſſions, are e moſt com- 
monly kept by the clerks or ſecretaries to the com- 
miſſioners, and by reaſon of the death of the clerks, 
&c. are many times loſt and miſlaid, by means 


3 — 


Notwithſtanding this expreſs declaration of the legiſlature, 
it is made a doubt of, even at this day, under whoſe controul, 
and ſubject to whoſe order, ſolicitors, and the proceedings in 
bankrupt cafes, are. Previous to this ſtatute, the court of 
King's Bench declared, that they could not order a witneſs, 
who had been examined by the commilſiioners of bankrupt, 
a copy of his depoſition, becanx/e it was not of a public nature, 
but taken by the commiſſioners to defend themſelves. Lord Raym, 
153- And we may aſk how the commiſſioners are to give a 
creditor a certificate of his having proved a debt, in order for 
him to demand the ſight of a bankrupt priſoner ; how to cer- 
tify to a judge or juſtice of peace, that the party is found 
bankrupt, in order to get a warrant for his apprehenſion ; 
how to certify the number and value of creditors, and that 
the bankrupt has conformed, in order that he may obtain his 
diſcharge ; if the proceedings are not under the immediate 
controul and direction of the commiſſioners ; and indeed there 
is ſcarcely an authority or power given the commiſſioners by 
the bankrupt ſtatutes, that can be duly executed without the 
proceedings. Lord Mansfeld expreſſed a doubt, whether a 
bankrupt could demand inſpeQion of the proceedings under 
a commiſſion, in order to litigate them: on conſulting con- 
cerning the practice, it appeared, that ſuch inſpection was 
never permitted in a caſe where a bankrupt litigated an act 
of bankruptcy; it was compared to inſpecting a record. His 
lordſhip ſaid, that the court would order for aſcing, that the 
clerk of the commiſſion ſhould attend with the proceedings 
at the trial. Loffi's Rep. 80. It ſeems not 1mproper to s 4 
ſerve in this place, that one cannot be both clerk and com- 
miſſioner to the ſame commiſſion, Sel. Chanc. Caſ. 46. that 
a clerk may be removed for irregularity, Sel. Chanc. Caf. 45. 
and that he may be diſcharged by the aſſignees. 7 Vin. Abr. 
117. pl. 2. 


whereof 
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whereof purchaſers of premiſſes under commiſ- 
ſions of bankrupt may be diſabled to make out 
their right and title to the ſame ; and 'there be- 
ing no certain place where the creditors of a 
bankrupt, or any perſon claiming any eſtate or 
intereſt in any premiſes, by or under a commil- 
fion of bankrupt, can have recourſe to the com- 
miſſion and proceedings thereupon ; and the » 
commiſſion, depolitions and proceedings, in cale 
they can be produced, are not at preſent of re- 
cord, nor can be given in evidence; which may be 
"of very evil conſequence to purchaſers, or per- 
ſons claiming as aforeſaid. Therefore upon pe- 
tition of any perſon to the great ſeal, praying 
that the commiſſion, and the depoſitions taken 
thereon, or any part of them, and certificates 
allowed and confirmed, or any other matters or 
things relating to the commiſſion, or the pro- 
ceedings thereupon, may be entered of record ; 
the great ſeal ſhall direct and order the commiſ- 
ſion, depolitions, proceedings and certificates, 
or other matters or things to be entered of 
record, and in caſe of the death of the witneſſes 
proving the bankruptcy, or in caſe the commiſ- 


? We always underſtood that every commiſſion under the 
broad feal was evidence of 1tfelf. See Tri. at Nift Prius, 38. 
3 Doag!. Hiit. controv. Elect. 203. 4 St. Tri. 335. 

4 Certificates entered of record, or true copies duly ſigned 
and atteſted, hall be given in evidence in the court of record, 
and be, without any further proof, deemed, adjudged, and 
taken to be a full and effectual bar and diſcharge of and 
againſt any action or ſuit, which ſhall be commenced or 
brought by any creditor of the bankrrpt, for any debt or 
demand contracted, due, or demandable, before the ifluing 
of the commiſſion, unleſs any creditor of the bankrupt ſhall 
prove that tie certificate was fraudulently obtained; in which 
caſe coſts ſhall be allowed to either party, as in other com- 

mon caſes. Stat. 5 Geo. 2. c. 30. ſ. 41. See fol. 238. 


ſion, 
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ſion, depoſitions, 8 or other matters 


or things ſhall be loſt or miſlaid, a true copy of 
the record of the commiſſion, depoſitions and 
proceedings, or other matters or things, ſigned 
and atteſted as herein after mentioned, Mall, upon 
a!l occaſions, be given in evidence to prove ſuch 
commiſſion, and the bankruptcy of ſuch perſon, 
againſt whom the commiſſion is awarded, or other 
matters or things. i 
To the end any creditor or other perſon may 
know where to ſearch and fee whether ſuch com- 
miſſion has iſſued, and find what depoſitions have 
been taken by virtue thereof, and what proceed- 
ings have been thereupon, and whether the bank- 
rupt hath made affidavit or affirmation of hay- 


ing obtained his certificate * fairly, and whe- 


ther ſuch certificate is entered of record, and all 
other matters or things to be entered of record 
in purſuance of this act, the great ſeal ſhall ap- 
point a certain proper place near the inns of 
court, where all and every the matters aforeſaid 
ſhall be entered of record, where all perſons ſhall 
be at liberty to ſearch and ſee if the ſame are 
duly entered of record, and the great ſeal ſhall 
by writing under hand appoint a proper perſon, 
who ſhall by himſelf or ſufficient deputy, to be 
approved by the great ſeal by writing under 
hand, enter of record the commiſſion, depoſi- 
tions, proceedings and certificates, and other 
matters and things, and have the cuſtody of the 
entries thereof, and alſo appoint ſuch fee and 
reward to be paid to ſuch perſon for his labour 
and pains therein, as the great ſeal ſhall think 
reaſonable, not exceeding what is uſually paid 1n 
the like caſes ; and that the perſon to be appoint- 


— .A>. 


o Stat. 3 Geo. 2. Co 30. ſ. 10. 


ed 
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ed and his deputy ſhall continue to enter of 
record all and every the matters and things afore- 
ſaid, and to have the cuſtody of the ſame ſo long 
as he ſhall behave himſelf well, in entering the 
ſame of record, and keeping ſuch entries, and 
ſhall not be removed but by order in writing un- 
der the hand of the great ſeal, on good and ſuf- 
ficient cauſe therein ſpecified, and in caſe ſuch 
perſon ſhall die or be as aforeſaid removed, the 
great ſeal ſhall, in writing under hand, appoint 
another perſon to enter the ſame of record, who 
ſhall have the cuſtody of the entries thereof, 
and ſhall have and receive the like fee and re- 
ward for his labour and pains * therein. 


Petition for the inrolment of proceedings, under 
| commiſſions of bankrupt. 


© To the right honourable the lord 
high chancellor of Great Britain. 


The humble petition of Joby Partridge and 
© Charles Dennis, aſſignees of the eſtate and ef- 
© fefts of Francis Gibbons, bankrupt, 


© Sheweth, 

© That on or about the day of Ma 
© 1769, a commiſſion of bankrupt was awarded 
© and iſſued againſt Francis Gibbons of, &c. and 
© your petitioners were duly choſen aſſignees of 
© his eſtate and effects, and the major part of the 
* commiſſioners in the ſaid commiſſion named and 
© authorized, have executed an aſſignment of the 
© perſonal eſtate, and alſo a bargain and ſale of 
© the real eſtate of the ſaid bankrupt, to your 
« petitioners accordingly. 


Stat. 5 Geo. 2. c. 30. ſ. 41. 


© That 
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© That the ſaid bankrupt was ſeized of or in- 
titted, unto him and his heirs, of and in the 
equity of redemption of a freehold eſtate in 


which has been ſold, and, in order 


to complete the ſale thereof, your petitioners 
are adviſed that it is proper and neceſſary, that 


ſeveral parts of the proceedings under the ſaid 
commiſſion ſhould be inrolled. X 


© Your petitioners therefore moſt hum- 


* 


c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
6 
c 
c 
o 
< 


bly pray your lordſhip, that the ſtyle 


© and title of the proceedings of the 


commiſſioners under the ſaid com- 
miſſion, the memorandum of the ſaid 
commiſſioners taking the uſual oath, 
the depoſition of the petitioning 
creditor's debt, together with the 
commiſſioner's adjudication, or de- 
claration of the act of bankruptcy, 
of the ſaid Francis Gibbons, and the 
memorandum of the choice of your 
petitioners, to be aſſignees of the 
eſtate and effects of the ſaid Francis 
Gibbons, and your petitioners ac- 
ceptance of the truſt thereof, may 
be entered of record, purſuant to 
the act of parliament in that caſe 
made and provided. 


And your petitioners ſhall ever pray, &c. 


Petition 
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Petition for the inrolment of the commiſſioners cer 


tificate of the bankrupt's conformity. 


© To the right honourable the lord 
© high chancellor of Great Britain. 


The humble petition of Francis Gibbons, 
bankrupt, 


Sheweth, 


That on or about the day of 


© 1580, a commiſſion of bankrupt iſſued again 
© your petitioner, whereupon he was duly de- 


* 


11 03 


c 
c 


clared bankrupr. 

© That your petitioner has ana his certi- 
ficate, under the hands and ſeals of the major* 
part of the commiſſioners, acting in the execu- 
tion of the ſaid commiſſion, whereby they have 
certified, that your petitioner hath in all things 
conformed himſelf to the ſeveral acts of parlia- 
ment made and now in force concerning bank- 
rupts, and four fifths in number and value of 
the creditors of your petitioner, who proved their 
debts under the ſaid commiſſion, have ſigned 
their names at the foot of the ſaid certificate, 
teſtifying their conſent that your petitioner may 


© have ſuch allowance and benefit as are given to 


bankrupts, and the ſame certificate hath been 
allowed and confirmed by your lordſhip. 


That your petitioner is deſirous, that his 


© ſaid certificate, ſo confirmed as aforeſaid, may 
© be entered of record. 


© Your petitioner therefore moſt hum- 
© bly prays your lordſhip, that his 
© fail certificate, together with your 

c petitioner's affidavit of having ob- 

© tained the ſame fairly and without 

© fraud, 
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fraud, may be entered of record, 
* purſuant to the act of parliamenc 
in that caſe made and provided, 


© And your petitioner, &c.' 


As the legiſlature has declared the profeſſion 

incapable of practice, in caſe they violate any of 
the ſtamp laws, our purpoſe was here to have 
made the practiſer acquainted with the duties 
to which proceedings under commiſſions of bank- 
rupt are liable; but, upon conſidering the ſub- 
ject, we found 1t not in our power to give the 
reader that ſatisfaction ; we ſhall therefore, in- 
ſtead thereof, lay before him our reaſons for not 
being able to give him ſuch a neceſſary informa- 
tion. 
The laws relating to the ſtamp duties ſeem to 
particularize the various matters ſubject to and ex- 
empt therefrom. Now proceedings, depoſitions, 
examinations, or memorandums under commiſſions 
of bankrupt, are neither expreſsly charged or diſ- 
charged by thoſe laws ; which we apprehend, for 
the ſake of certainty and ſecurity, eſpecially under 
laws of ſuch general concernment, and ſo very 
penal in many inſtances, ought to have been : 
but practice totally exempts all the above pro- 
ceedings. | 

By theſe laws all deeds whatever are charged 
with a ſingle half crown ſtamp ; now uſage ex- 
empts a warrant of commitment by commiſ- 
ſioners of bankrupt, and charges their warrant of 
ſeizure with only a treble ſiæ penny ſtamp; as we 
conceive that warrants of commitment, and ſei- 
zure, are either deeds, or not deeds, they there- 
fore ought to be either not ſtamped at all, or 
ſtamped with a five ſhilling. 

Thus the certificate of the commiſſioners of 
contempts, of the party being found bankrupt, 

| or 
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or of a creditor having proved his debt under 2 
commiſſion, are all by cuſtom totally exempted; 
whereas their certificate, that a bankrupt hag 
conformed, is as conftantly engroſſed on a 7reb/e 


fix-penny ſkin of parchment. 
Renewed Commiſſions. 


If it ſhall be neceſſary to u renew a commil- 
ſion of bankrupt, but half fees ſhall be paid for 
the ſame. 

In order to obtain ſuch commiſſion, applica- 
tion muſt be made to the great ſeal, by petition 
to the following effect : 


© To the right honourable Fdward lord 
© Thurlow, baron of Afhjeid in the 
© county of Suffolk, lord high chancel- 
© lor of Great Britain. 


: The humble petition of Charles Jones of, &c. a 
© creditor of Francis Gibbons, bankrupr, 


© Sheweth, 


© That vpon application of your petitioner, a 
© commiſſion of bankrupt dated the 
© day of in the year of the reign 
of his late majeſty king George the ſecond was 
awarded againſt Francis Gibbons of, &c. directed 
unto Villiam Andrews, James Naiſb, eſquires, 
and Fohn Rayner the younger, gentleman, 
whereupon the ſaid Francis Gibbons was declar- 
ed bankrupt, and ſeveral proceedings had been 


© thereon had. 


* 


R Aa 
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Stat 3 Geo. 2. c. 30. 1. 45. 


That 
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That by reaſon of the death of the ſaid C. R. 

F. N. and S. D. the ſaid commiſſion cannot be 

> rs proceeded upon, without being renew- 

c ed. 

© Your petitioner therefore humbly 


* prays your lordſhip, that the ſaid 
* commiſſion may be renewed. 


© And your petitioner ſhall ever pray, &c.” 


This petition is ingroſſed on treble ſixpenny 
ſtamped paper, and lodged at the ſecretary of 
bankrupt's office by the ſolicitor, and is not an- 
nexed (as the original petition) to the commiſ- 
ſion. 


Renewed commiſſion on death of commiſſioners. 


© George the third, by the grace of God, of 
© Great Britain, France, and Ireland, king, defen- 


© der of the faith, &c. To our truſty and well 
© beloved 


c 


A 


greeting, [here recite the original commiſſion, 1n 
fol. 300, &c. to © diligence and effect ;” then 
add] Now, foraſmuch as Charles Jones of, &c. 
by his humble petition, exhibited to our lord 
high chancellor of Great Britain, for the reaſons 
therein contained, prayeth that the faid com- 
miſſion might be renewed, whereunto we gra- 
ciouſly inclining, do by theſe preſents name, 
aſſign, appoint, conſtitute and ordain you our 
ſpecial commiſſioners, HEREBY giving full 
power and authority unto you, four or three of 
you, whereof you the ſaid * | 
and to be one, to proceed 
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See fol. 301, 302. n. 
L © accard- 
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according to the ſtatutes, and all other ſtatutes 
in force concerning bankrupts; not only con- 
cerning the ſaid bankrupt, his body, lands, te- 
nements, freehold and cuſtomary goods, debts, 
and other things whatſoever ; but alſo concern- 
© ing all other perſons, who, by concealment, 
© claim, or otherwiſe, do or ſhall offend touch- 
ing the premiſes, or any part thereof, contrary 
© to the true intent and meaning of the ſaid 
© ſtatutes; AND To Do and execute all and every 
© thing and things wnatloever, as well for and 
£ towards ſatisfaction and payment of the ſaid 
© creaitors, as towards and for all other intents 
© and purpoſes, according to the ordinance and 
c 

c 
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proviſion of the fame eſtatutes. wIILIxO and 
commanding you, four or three of you, whereof 
© you the ſaicl x and 

© to be one to proceed to the execution and ac- 
cCompliſhment of this our commitſion, accord- 

ing to the true intent and meaning of the ſame 
ſtatutes, with all diligence and efiect, as our 
© ſpecial truſt is in you repoſed, Witnels ourſelf 


© at Neſtminſter, the day of 
in the year Oi our reign 
J. Yorke. 
Superſedeas. 
The petitioning creditor may agree to ſoper: 


ſede ? the commi l hon, but the other creditors who 
were not petitioning ones, may? renew the com- 
miſſion, and revoke the /upe;/cedeas ; eſpecially if 


— 


See fol. 301, 302. n. 


rr 4 + 
. 
* 2 Cant. Cal. 192. 


it 
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it was within four « months after the granting the 


old commiſſion; for the old commiſſion (ſaid lord 
* Fefries) cannot prejudice any other creditor who 
might come in; for the commiſſion is expreſly 
granted on behalf of the petitioning creditor, 
and all other creditors, and cannot be otherwiſe, 
for the petitioning creditor is no more concerned 
than others who ſhall come in. 

A new commiſſion f ſuperſedes the old one ; 
which may be done by the great ſeal, by reaſon 
of the 8 miſbehaviour of the commiſſioners ; for 
that the party was not a trader; that no debt 
was due to the petitioning creditor ; that the 
party had not committed an act of bankruptcy; 
for that the commiſſion was not opened until fix 
or three k months after it iſſued; for that the 
bankrupt hath ſatisfied all his creditors, and they 
have given him a general! releaſe ; or it may be 
ſuperſeded for ” other reaſons. 

We will now, ſuppoſing a ſufficient ground for 
ſuperſeding the commiſſion, give the ſolicitor all 
the neceſſary precedents for that purpoſe. 


For that time is given to all creditors to come in, and 
if they might be hindered from coming in before the four 
months, it might be made a trick to cozen hem. 2 Chan. 
Caſ. 191. | 

© 2 Chan. Caf. 192. 

t Freem. 270. pl. 298. 

s See Pref. Diſc. n. 

> See fol. 295, 296. 

1 2 Hil}. Rep. 545. 

* Sel. Caf. in Chan. 46. 

1 Tr. 1th. Rep. 145. pl. 84. | : 

n As if bankrupt pays the petitioning creditor his whole 
demand, in preference to his other creditors. Stat. 5 Geo. 
30. 1.46. 


LI Petition 


512 Superſedeas. 


Petition to ſuperſede commiſſion 


© In the matter of © To the right honour- 
Francis Gibbons, © able the lord high 
© bankrupt. © chancellor of Great 


© Britain.” 


* 


The humble petition of the ſaid Francis Gib- 
© bons, the bankrupt, 


Sheweth, 

That a commiſſion of bankrupt, under the 
* great ſeal of Great Britain, bearing date at 
* Weſtminſter, the day of June, 1780, was 

awarded and iſſued againſt your petitioner, upon 
the petition of Charles Jones of, &c. which com- 
muon was directed to certain commiſſioners 
therein ſpecially named and authorized, the 
© major part of whom found and declared your 
* petitioner bankrupt n. 

© Inſtead of this allegation, you may inſert the 
following one, viz. © That the ſeveral perſons 
© whoſe names are hereunto ſubſcribed, are all 
the creditors of your petitioner, who have 
© proved or claimed any debt under the ſaid 


— 


And if the facts be fo, you add here, and executed an 
« aſſignment of the bankrupt eitate and effects to Jon 
Partridge and Charles Dennis, and your petitioner hath f- 
* nithed his laſt examination before the ſaid commiſſioners,” 
„That the ſaid Charles Fore:, the petitioning creator, 
is the only creditor of your petitioner, who hath proved a 
debt under the ſaid commiſſion, as by the certificate of the 
ſald commiſſioners, hereunto annexed, appears, and as the 
ſaid Charles Tones is conſenting thai the ſaid commiſſion 
ſhould be ſuperſe224, and for that purpoſe hath figaiſied 
his conſent in writing to the prayer of this petition, at the 
wot hereof, as by adidavit allo annexcd appears.“ 

* Your petitioner thererure, &.“ (a befers.] 


"7 © com- 


Superſedeas. 51 3 


commiſfon, as by the certificate of the ſaid 
commiſſioners, hereunto annexed, appears, and 


as all the ſaid creditors of your petitioner are 


* conſenting that the ſaid commiſſion ſhould be 


GS a <a 


— 


* 


** 


* 


juperieded, and for that purpoſe have ſignified 
their reſpective conſents in writing to the pray- 


er of this petition, at the foot hereof, as by 
affidavit alſo annexed appears.” 


© Your petitioner therefore moſt 


* humbly prays your lordſhip 
July 1780. © would be pleaſed to order 


Filing the cer- that the ſaid commiſſion of 
tificate of the © bankrupt awarded and iſſued 
commiſſioners, © againſt your petitioner as 


and the afida- * aforeſaid, be immediately ſu- 


vit of James perſeded, and that a writ of 
Brown, be it as © ſuper/edzas do forthwith iſ- 
prayed. © ſue for that purpoſe, at your 


« Thurlow, C. * petitioner's ? expence. 


© And your petitioner ſhall ever 
pray, &c. 


© 3 We whoſe names are hereunder ſubſcribed, 
do hereby moſt humbly teſtify and declare our 
conſents to the prayer of the above petition, in 
caſe your lordſhip ſhall be pleaſed to grant the 
lame. Witneſs our hands this day of 
Judy 1780. 


P If the application to ſuperſede the commiſſion be from the 


miſbehaviour of the petitioning creditor, you may pray that 
the ſuperſedeas be at his expence. 


4 


If there happens to be only one creditor, you ſay, I the 


» , Fl 
aborc- named Charles Jones, do, &e, [as adh. 


Lei 3 Cer- 
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Certificate of the commiſſioners to the great ſeal of 


the proceedings bad under the commiſſion, to ſuper- 
ſede the ſame. 


© In the matter of To the right honourable 
© Francis Gibions, © the lord high chancel- 
© bankrupt. © lor of Great Britain. 


© We whoſe names are hereunto ſubſcribed, 
© being the major part of the commiſſioners 
named and authorized in and by a commiſſion 
of bankrupt, bearing date at Weſtminſter, the 
day of June, 1780, awarded and 
iſſued againſt Francis Gibbons of, &c. directed 
to us Sy/vefter Douglas, eſquire, Jaac Bargrave, 
and Milliam Munn, gentlemen, together with 
Charles Robinſon and Jobn Nares, eſquires, do 
| humbly certify to your lordſhip, that we the 
major part of the ſaid commiſſioners on the {aid 
day of June, having begun to put the 
ſaid commiſſion into execution againſt the ſaid 
Francis Gibbons, did find, that the ſaid Francis 
Gibbons did, before the date and ſuing forth of 
the ſaid commiſſion, become bankrupt within the 
intent and meaning of the ſeveral ſtatutes made, 
and now in force, concerning bankrupts, tome 
or one of them, and did therefore declare the 
faid Francis Gib ns bankrupt accordingly. 
And we the ſaid commiſſioners do further cer- 
tify to your lordſhip, that Charles Jones, Jobn 
Partridge, Fehn Leigh, Fobn Merith, James Welch 
Charles Dennis, George Adams, Edward Smith, 
Robert Bond, Charles Meriton, George We eld, 
Jonas Strong, James Lally, Daniel Godeer, Charles 
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r To be engroſſed as a treble fir · penny ſtamped ſheet of 


Paper, 
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Superſedeas 515 
© Church, John Lloyd, Peter Sainthull, are the 
only creditors of the ſaid Francis Gibbons, who 
have proved debts under the ſaid commiſſion. 
And we the faid commiſſioners do further 
humbly certify to your lordſhip, that we did 
meet purſuant to notice in the London Gazette 


* for che at purpoſe, on the 
© day of the ſaid month of June, for the proof of 
© debts , and on the day of 


© the ſaid month of Juue, for the choice of aſ- 
© ſignees © of the ſaid bankrupts eſtate and ef- 
fects, when o other creditor proved or claim- 
ed any debt under the ſaid commiſſion, at either 
© of the ſaid ſittings. Witneſs our hands this 
day of Judy, in the year of our 
Lord 1780. 

Charles Robinſon, 

Sylveſter Douglas, 

William Munn. 


Memorandum of the commiſſioners ſigning the 3 
certificate. 


1 &c. 


© BE IT REMEMBERED, that we whoſe names 
are hereunto ſubſcribed, being the major part of 
© the commiſſioners named and authorized in 
© and by a commiſſion of bankrupt awarded and 


A 


— 
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* < When John James, James Bently, Mary 8 e. 
« proved debts under the ſaid commiliion :* if rhe fact beſo... 

e © When Jen Partriage of, &c. and Carts Dennis of 
Kc. were duiv Co! en amonees ot the eſtate and eitects of 


« your pet rs and and 
s and and proved 
debts under the ſaid commiſſon:“ be fact Se. ſe. 


f the ce UAC: te be altered as in notes, this werd, * avben” 
mi: { be 8 11: 4 O make It {onie. 


L14 iſſued, 
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iſſued and now in proſecution againſl Francis 
Gibbons of &c. met the day and year and at 
the place aboveſaid, and, at the inſtance of all 
the ſaid bankrupt's creditors under the ſaid 
commiſſion, made our certificate, and thereby 
certified to the right honourable the lord high 
chancellor of Great Britain, that we the ſaid 
commiſſioners had declared the ſaid Francis 
Gibbons bankrupt, and that the ſaid Charles 
Jones, &c. | as before in petition, fol. 5 12. n. ] were 
the only creditors who had proved or claimed 
any debts under the ſaid commiſſion ». Wit- 
nefs our hands this day of July, 
1780. 


. 
c 
= 
c 
c 
c 
c 
c 
0 
£ 
c 
c 
c 
c 
c 


Jehn Nares, 
Sylveſter Douglas, 
Jaac Bargrave. 


AFdavit of ſeeing the creditors ſign conſent at foot 
of petition to ſuperſede the commiſſion. 


In the matter of 
* Francis Gibbons, 


© bankrupt. 


John Rayner of, &c. maketh oath, that he 

© this deponent did, this day of Fuly 1780, 
ſee ' Charles Jones, &c. [naming the * creditors 

reſbectiueſy ſubſcribing] ſeverally ſign their names 
to a conſent in writing, ſubſcribed to the pray- 

er of a petition of the faid Francis Gibbons of, 

| &c. directed and intended to be preferred to 
© the lord high chancellor of Great Britain, moſt 


% aq aA «a A 


— 


» If any other proceedings were had, you muſt ſet them 
forth as in certificate. 

* Who muſt be all the creditors that have proved or 
elaimed debts under the commiſſion. 


* humbly 
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humbly praying that his lordſhip would be 
pleaſed to order that the ſaid commiſſion of 
bankrupt therein mentioned to have been 
awarded and iſſued, and then in proſecution 
againſt the ſaid Francis Gibbens, might be 
immediately ſuperſeded, and that a writ of ſu- 
perſedeas might forthwith iflue for that purpoſe, 
at the expence of the ſaid Francis Gibbons, or to 
that effect. And this deponent further ſaith, 
that the names Charles Jones, &c. ſigned and 
ſubſcribed to the faid conſent in writing, are 
of the reſpective proper hand-writing of the 
ſaid Charles Jones, &c. 


© Sworn, Ec. Jobn Rayner. 
Writ * of ſuperſedeas. 


© Grorc the third, by the grace of God, of 
Great Britain, France, and Ireland, king, de- 
fender of the ſaith, and fo forth, To our truity 
and well beloved Charles Robinſon, John Nares, 
Sylveſter Douglas, eſquires, Jaac Bargrave and 
William Munn, gentlemen, greeting: WazReas 
we being informed that Francis Gibbons of, &c. 
uſing and exerciſing the trade of merchandize, 
by way of bargaining, exchange, bartering, 
cheviſance, ſeeking his trade of living by buy- 
ing and ſelling, pip become bankrupt within 
the ſeveral ſtatutes made againſt bankrupts, 
to the intent to defraud and hinder Charles 
Jones of, Sc. and others, his creditors, of their 
juſt debts and duties, to them due and owing; 
AND WE, minding the due execution of the 
ſeveral ſtatutes made againſt bankrupts, Dip, 
by our committion under the great ſeal of Great 


2 This writ of. /uper/edeas is engroſſed on parchment, and 


ſtamped with a double 12 d. Aae ſtamp, and alſo with a double 
6d. red ſtamp, under the blue one. 
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© Britcin, bearing date at Veminſter the 
day of in the year of our 
reign, name, aTen, appoint, conſtitute, and 
ordain you our ſpecial commiſfſioners, TRR 
giving, Sc. | mi recite the original commiſsicn, 
in fol. 300, to Diligence and Effect, ben 
44 © Now ſoraſmiuch as the ſaid Froncts Gib- 
Zons, the bankrupt, by his humble petition, 
exhibited to our lord high chancellor of Gree? 
Britain, for the reaſons therein contained, 
prayer that the ſaid commiſſion might be ſu 
ſeded, whereunto we graciouſly inclining, 
ay by theſe preſents, will and command you, 
and every of you, to ſtay and ſurceaſe all fur- 
ther proceedings upon the [414 commiſſion, 
and that you ſuperſede the ſame accordingly, 
as our ſpecial truſt is in you repoſed. Wir- 
NESS Ourſelf at V minen, the 
day of in tlie year of our 
reign,” 


DEE ns 
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J. Torte. 


Vhen this writ 1s obtained, the commiſſioners 
muſt be ſerved therewith, by delivering to cach 
of them a copy, and at the ſame time ſhewing 
them, reſpectively, the original writ under teal, 
and then the proceedings are at an end; but it is 
uſual to give notice thereof in the Gazerte, by 
an advertiſement to the following effect. 


Tre advertiſement. 


© Whereas a commiſſion of bankrupt, bearing 
© date on or about the day of June 1769, 
< was awarded and iſſued againſt Francis Gibbons, 
his is to give notice, that the ſaid 
commiſſion is, under the great ſeal of Great 
6 Britatz, ſuperſeded. 
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A. 


Ciunewledgment, Page 413, 415. 

Actionable. To ſay a trader liable to the bankrupt laws 3 is 

not worth a groat, is actionable, 11. 

Aci of bankruptcy. Trader hearing of execution againſt him, 

conveys his goods away, and conceals them, no a& of 

bankruptcy, 37. 

But procuring goods to be ſeized by ſham proceſs is, ibid. 

Grving money tor notice when writ all: © come to ſheriff's 
office is not, 38. 

A&s of bankruptcy muſt be done with intent or whereby 
creditors may be defrauded, defeated, or delayed from 
reccvery of juſt debts; and be ſubſequent to trading, 
and within fix years of commiſſion, 40. 

Ouere, whether acts of bankruptcy committed beyond ſea, 
be within the ſtatutes, 40, 41. 

If a& of bankruptcy be doubtful, commiſſion not to be 
ſuperſeded, but an iſſue directed, 41. 

* Departing the realm? is an act of bankruptcy, ibid. 

When *« withdrawing out of the realm” is, 42. 

Beginning to keep houle? is an act of bankruptcy, 43. 

$o i 1s abſenting', 46. 

And taking ſanctuar y, 47. 

Willingly or a procuring himſelf to be ar- 

« reited?, 

Suffering Kmſelf to be outlawed”, 51. 

Yielding himſelf to priſon”, 51. 

Departing from his dwelling-houſe', 52. 

Procuring one's goods, &c. to be attached or ſequeſter- 

5 od”, 

, Making traudulent grant or conveyance of lands or chat- 
« tels', ibid. 

Obtaining any proteQion, except of parliament”, 62. but 
lee fol. 71. 
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Pre- 


INDE: x. 

« Preferring petition cr bill to compel creditors to com- 

pound', Page 63. See 73, 
© Lying in priſon two months for debt', 63. See 85. 
This ac of bankruptcy ſubſervient to bad purpoſes, 67. 
The remedy propoſed, 69. 
« Eſcaping out of priſon on arreſt of 100/. or more', 69. 
Paying petitioning ereditor, or ſecuring him more than 
© other creditors?, 70. 
Trader having privilege of parliament, neglecting to 
« ſatisfy 1001. debt, two months after ſervice of pro- 
* l. 
Being indebted 1oo7. or more, and not · paying or com- 
pounding for ſame within fix months, after arreſt or 
original ſued out, and notice thereof”, repealed, 73. 
Procuring enlargement by hired bail on arreſt for 100/, 
er more”, repealed, 73, 74. 
How compulive acts of bankruptcy may be prevented, 68, 


0 


How injurious the relation of them is, 69, 104. and n. 


Ad of parliament. Temporary clauſes therein may be perpe- 
tucl, 11. n. 


Months in them always mean lunar, 66. n. 
See Statutes. 
Adjournnzents. Seven days notice to be given of them in the 
London Gazette, 364 n. 403. n. 
Memorandum ct adjournment to K. B. priſon, 431. 
See Dividend. 
Adminiftratrix. Depoſition of her debt, 341. 
Advertiſements, They muſt be inſerted in the Londen Gagette, 
G3, 4/5» 
That great ſeal will confirm certificate of bankrupt's con- 
formity, unleſs cauſe, 470. : 
That party is declared bankrupt, 337. 
For creditors to conſent to ſuits, compoſition, arbitration, 
&c. 471. 
On the removal of aſſignees, 403. 
On choice of new aſſigneet, 404. 
On ſales before commiſſioners, 474. 
On order of dividend, 477, 478. See Notices. 
For meeting cf creditors, to authorize athgnees to ſue in 
chancery, 471. 
Muſt be ſeparate advertiſements for every ſuit, 471, 472. 
For making a dividend, 480. 
Of commiſſion being ſuperſeded, 518. 


Afidavits, 
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Aſidavits. Of petitioning ereditor's debt, Page 291, 292. 


Jurat being ſworn only, inflead of bet ſworn, irregular, 
292. n. 


Of che execution of a letter of attorney, 358. 
Of the ſervice of petition, 427. 

Of ſervice of petition not to contain petition on pain of 
coſts, 429. 
Of ſeeing creditors ſign conſent to certificate of bankrupt”s 

conformity, 463, 464. 
Of I of having obtained certificate without fraud, 
407+ 
To be admitted to receive former dividends, 481, 483. n. 
Of aſſignees to fairneſs of their accompts, when they can- 
not attend perſonally to make dividends, 498. 


Of ſecing creditors ſign conſent for ſuperſeding commiſ- 
ſion, 516. | 


Afirmations. Of a quaker's depoſition of debt, 292. 

Alien. He may be bankrupt, 4. 

Allewance. Bankrupt who pays only gs. gd. in pound, 

intitled to larger allowance than if he paid 155. in the 
pound, 270. n. | 

See Letters of Attorney. 

Ambaſedors, Modern obſervation might, perhaps, point out 
initances of amZaſſeders trading ilicitly, notwithſtanding 
lord chancellor Talbot's opinion, that the parliament of 
queen Anne never imagined 7hezy would trade at all, 62. n. 
dee A: of Bankruptcy. 

Annuitant. How he is to be relieved, 108. 

Not rcafonable that annuitant, who hath enjoyed annuity 
for many vears, ſhould prove the whole purchaſe mo- 
ney under commullion, 108. n. 

If annuitant on bankrupt eſtate hath a decree for arrears, 
and that money ſhall be placed out to ſecure ſame, ar- 
nuitant ſhall be paid out of dividends, and deficiency 
made good by ſale of the capital, 108. n. 

Memorandum of his being admitted a creditor, purſuant te 
order, 477, 478. 

See folio 132. n. 

AI peals. Caies on appeals to the lords, recommended to 
the protetion, 84. 

The iords determined that the debt of a petitioning cre- 

Attac, contracted after an act of bankruptcy, was good 

and valid in kw; which determination was contrary to 
the oninions of lord chanc. Macclegſield, 75. Lord chief 


Jx Ce NEON „d,; ted. Lerd chance. Talbot, 75 80, 81. 
Jod chang, 7crdxvicke and lord chief juſtice Milles, 755 
W „ 
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A; point- 


. 


Mppointments. Of aſſignees. See Aſſignees. 
Appraiſers. They have 10s. 6d. a day each for inventoring 

bankrupt effects, Page 385. n. . 

Apprentice. How he is to be relieved, 108. 

Apprenticeſhip is not diſſolved by bankruptcy of maſter, 
108. n. 

Apprentice to be allowed a groſs ſum out of the bank- 
rupt effects, ibid,. 

Ay. Lord chancellor 4þ/y's order of 14 Feb. 1774, 78, 

249. Commented on, 469. n. 

His opinion, that a feme covert may be bankrupt, not 
law, 11. 

Arbitration bond. Obligee thin may ſi: port commiſſion, 
86. 
er! See Protection. ä 

Officer arreſting bankrupt forfeits 5 J. a day, 330. 
Artificers, They may be bankrupt, 4. 
Affgnees. Of their appointment, 172. 

The temporary afngnees are removeahle by creditors, 
whereupon they are to deliver up the bankrapt eſtate and 
effects, 172. n. 

In order to enforce af ignees to place out the monies they 
receive, it is adviſeable, that there ſhould be a covenant 
from the aſſignees to the commiſſioners in the aflign- 
ment, and alſo in the bargain and ſale, that they will 
pay the money into ſuch han ds as the creditors direct, 
L173. u. 

Aſignees have been ordered to depoſit ſuch monies into 
tne bank in their names, id. 

Of their choice, 175. 

Memorandum thereof, 350, 361, 362, 363. 

Of their removal, 176, 177. 

They are to keep diitinct books of account, which creditors 
may reſort to and inſpect, 195. n. 

All bankrupt eſtate veiis in aſſignees under commithon, 
ibid. 

Every new acouiſition vels in aſſignces, 1 

Creditor of leis than 101. not to vote in choice of aſſig- 

„ dees, ibid. 

Ordered to make a divid: end, 266. n. 

When they are to produce accounts of their receipts and 
payments, 207. n. 

They cannot Rop creditor's ſhare in dividend, on account 
of his oven private debt owing him from the party, i: d.. 

They may be choſen, though not creditors, 301. 

Wen pet ſon. ali, liaule jor expences vi conunt:hon, 333. 


* 
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I. . 
Aſſienee of a bend. How relievable, Page 109, 110. 
Aſſignee of a bankrupt. How he is to be relieved, 108, 10g. 
His depoſition, 341, 342. 
Aſſignee of a debt. How relievable, 110. 
His depoſition, 344. 
AJignments. A provitional aſſignment, 332 
Aſligniment after proviſional aſſignment. 364. 
The words ““ jointly and feverally” ſhould be inferted in aſ 
ſignments, 196. 
No ſchedule to be annexed, 196, 379. 


Aſfignment where no proviſional aſhgament has been made, 
373.7 

From commiſſioners to new aſſignees, former ones being 
removed at their own deſire, by order, and after tem- 
porary aſſignments had originally been made, 387. 

See Copyholds. 

Ducre, if a pawnvroxer may aſſign a pledge, 143. n. 
Atkins. Mr. baron Atxzizs miſreports an opinion af earl 
Hardwicke, lord chanc. 150. n. : 

Attorney at !aw. He may be bankrupt, 11. 
How relievable, 111. 
Depoſition of his debt, 345. 
Sce B of Fees. Solicitor. 
Authority to pay dividends. See Dis ideuds. 


B. 


Bacen. Lord chanc. Bacen cenſures the parliamentary judg- 

ment againſt lord ch. juſt. Therpe for bribery, 213. n. 

Bail. How relicvable, 111. 

It certificate obtained before bail fixed, they are to be dif- 
charged; but if fixed before certificate obtained, they 
remain liable, 259. . 

Bakers. They muy be bankrupt, 5. 
Ranker. May be bankrupt, 5. 

Depoſition of his trading, 275. See 279. n. 

His ſtopping or refuſing payment, no act of bankruptcy, 
ö 7. Nor his being arreſted thereon, and putting in 

ail, 38. 
Bank of 1 No member thereof liable to bankruptcy 

for his tock therein, 19. 

Cenſure on that national corporation, refuted, 173, 174. 

Bankrugt. - Definition of him, 1, 35. 

Who may be in reſpect of his trade, 3. In reſpe& of his 

debts, 74. See Petiticning Creditor. 


Actionable to fay a trader within the ſtatutes of bankrupt - 


15 not worth a groat, 4. 5 
ow 
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How he muſt proceed to get diſcharged from a creditor who 
proves a debt under the commiſſion, and alſo proceeds at 
law, and detains him in cuſtody, Page 101. 

He is incapable of carrying on any trade, 195. n. 

Richard Teton, who was executed for concealing his effects 
in the year 1712, was the fir? and only bankrupt, who 
ſuffered ligatly, 208. n. 

He cannot be capitally convicted under the preſent ſyſtem 
of bankrupt laws, 218. n. 

Inftance of his becoming his ozvn aſſignee, and ſigning the 
certificate of his cg conformity, 261. 

When he may collect in his own debts, 271. n. 

He is to have two ſhillings and fix-pence a day, from the 
aſugnees, out of the eſtate, for his attendance on them, 
223. n. 

Commiſſioners certificate of his conformity, 238. 

Or his diſcharge, 261. 

"Of his allowance, 269. See Letters of Attorney. 

Of his overplus, 271. 

His ſubmitting to be examined, and being ſo, does not 
affect any remedy he may have, 326. n. 

His deſcription in the commiſſion the proper one, 356. n. 

Memorandum when he does not appear at all to ſurrender, 


448. 


of his having enlarged his time, 429. 
of his examination and diſcovery, 431. 

No equitable bankruptcy, 1. 

The parties who have proceeded, as in caſe of a bank- 
ruptcy, are concluded from ſaying, to the prejudice of 
others, that there was no bankruptcy, but a matter 
concerted between them, 83. n. See fol. 290, 291. 

Bantrapt prececdinga. Under controul of the commiſſioners, 
501. n. 

Whether bankrupt may inſpect them on litigating act of 
bankruptcy ? 75:7. 

Court will order clerk to attend with them on trial, 781d. 

Berge. Having a ſhare therein will not ſubject party to 

bankruptcy, 35. 

Bargain and ſalr. Form thereof, 404. 

Original to be on 7 5. 6d. ftamp, ibid. n. 

Counter- part on 5 . 5 f 

Muſt be inrolled, 412. | 

Bat hurt. Lord chanc. Bathurſt's opinion reſpecting bank- 

ruptey ſeems crroneous, 213. n. 

Bidding. If 2 perſon comes to bid, cven after time adver- 
tized, before commiſſioners be gone, he will be admitted, 

187. n. 


Bil; 
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. of fees, Sc. To be paid by the aſſignees, Page 382, 
383. 
Not ſubject to taxation under commiſſioners of bankrupt, 
on ſtat. 2 Geo. 2. c. 23. ſ. 23. 383, 384. 
Though party does not ſell ſame wares he buys, but converts 
Bill of exchange. Holders thereof, how relieved, 112. 
A bill of exchange will be always as valid againſt the 
drawer, or drawee, if the contingency whereon the 


party promiſed payment ever happens, as if it had 
been accepted, 223. n. 


Depoſition on bill of exchange, 346. 

Bond. The penalty is debitum in præſenti, and the debt du 

2 the execution, and only /u/pended by the condition, 

ths Di: 

Payment of bond to the obligee without notice of an aſ- 
ſignment thereof, good, 109. n. 

Quære, Whether aſſignee can ſue on bond in the name of 
the obligee, as his attorney, without an expreſs autho- 
rity for that purpoſe ? 109. n. 

Creditor therein how relieved, 114. 

Bond to the great ſeal ſhould be prepared by clerk to com- 

miſſion, and not by the ſecretary of bankrupts, 293, 
397+ N. 


Bankrupt may recover beyond the penalty in it, 293. n. 
296 


Form thereof, 294. 
Condition thereof on country commiſſions, 295. n. 
Depoſition on bond, 346. 

Beok-keeper. His authority to prove a debt for his maſter, 115. 

Brewers. They may be bankrupt, 5. 

Brewing utenfils. Thoſe mentioned in the exciſe laws are not 
affected by the bankruptcy of the owner of them, 128, 
129. n. ; 

2 He may be bankrupt, 15. 45 

Brokers. They may be bankrupt, 5. See Exchange Broker. 
Pawnbroker. f i 

Broaun Fofrah. His caſes of Appeals in parliament recom- 
mended, 84. n. 

Butcher, He may be bankrupt, 15. gquere. 

Butler. To the king, or to an inn of court, cannot be bank- 

rupt, 17. 

Builder. How relieved, 116. : 

Buying and ſelling. Such as does not make a trader, will not 
* 1 a bankrupt, 16. / 8 
Nor general buying and ſelling, unleſs principal means of 

living is endeavoured to be gained thereby, 16. b | 
Buying and ſelling under particular reſtraints, will not 
make a man bankrupt, 17. : 
Mm Buying 


LN DE X. 


Buying and ſelling /and will not ſubjc party to bankrupt- 
cy. Page 17. 
man who endeavours to get his living by buying ex, 
and zo? ſelling, cannot be bankrupt, or by ſelling only ; 
he mutt both buy and ſell, and endeavour to get his 
living thereby, 17. 

One ſingle act of buying and felling will not make a bank- 
rupt, but it muſt be conſtant and repeated practice, 18, 


In 
C. 


Carpenters. They may be bankrupt, 5. 

Ceaveats. ' The nature and uſe of them, 273. 

Certificate. Commiſſioners to certify if defied, that party is 
declared bankrupt, 94, 95- | 

Debt authorizing creditor to ſign commiliioners certificate of 
bankrupt's conformity, muſt be 20/7. 239. n. 

Their ſigning mult be proved by affidavit, 239. n. 

Foreign creditors may authorize by letter of attorney, pro- 
perly atteſted. 239. n. 

Creditors may ſign in different capacities, as diſtinct perſons 
and debts, 239. n. 

Modern method of procuring certificate figned, 239. n. 

Claim will not intitle to tign, 241. n. 

_ Certificate a//owed in life-time of bankrept, tho? not cex- 
firmed till after his death, is good, 291. n. 

Of commiſſioners, that bankrupt hath conformed, allowed 
in his life-time, tho? not confirmed till after his death, 
good, 241. n. | 

In hat cates allowances of it will not be ſtaved, 242. n. 

Creditors cf leſs than 20/. may petition . the al- 
lowance, 242. n. 

Creditor who accepts money to ſign this certificate; mull 
refund it, 245. n. 

Gaming vacates certificate, 246. n. 

- "Certificate does not diſcharge bankrupt's goods, 251. n. 

Uacertigeated bankrupts are xt excepted for the fir? time 

in the infolrent act of 14 Ges. 3. 255. n. 
Ne debt can be barred by the certificate, which was not 
contracted with certaimty before the bankruptcy, 258. n. 
- That creditor hath proved his debt, 330. 

For judge or juſtice of peace to grant warrant for com- 
mitment of bankrupt, 331. 

Of b2nzrapt's conformity, 458. 

Tune lixe under order for time, 462. 
Tae like on lord chanc. 4/.y's order, 469. 
Maſter's ef . ſolicitors bill, 494. 
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For ſuperſeding commiſſion, Page 514, 

A Et of commiſſioners ſigning the certificate, 515, 
16. 

See Inrelment, 414, 416. 

Chancery. See Inrolment. 

Chandler. He may be bankrupt, wb, 

Chapman. Defined, 18, n. 22, n. 

The depoſition of his trading, 280. 

Chevezance. That term defined, 3. 3. | 

Child, How relievable under parent's commiſſion, 116. 

Choice of affignees. When it muſt be adjourned, 363. 
Memorandum thereof, 363, 364, | 

Choſe in action. Quære, Whether a choſe in action may be aſ- 
ſigned? 110. n. 

Included in the word goods, 189. n. I 

Church. If patron becomes bankrupt, advowſon may be 
fold ; but if church be void at time of fale, the bankrupt, 
and not the vendor, ſhall preſent, 181. n. 

Claims. If commiſſioners doubt the fairneſs of a debt, they 
ought to admit it only as a claim, 100. n. 

Form thereof, 360. | 
Claimant can not have a dividend, till claim proved, 360. 
See 171. | 

Clergymen. They are liable to commiſſions, 7. 

Clerk of a company. What authority he muſt ſhew to prove a 
debt, 117. 

Clerk to Ad He cannot be commiſſioner and clerk to 
ſame commiſſion, 501. n. 

He may be removed, bid. | 
He may be diſcharged by aſſignees, ibid. 

Clothiers, They may be bankrupt, 5. - 

Caſfee- man. Whether he may be bankrupt ? 16, 34. 

Collector of taxes, What authority he mult produce to prove 
a debt, 116. See 142. 

Commiſſion of bankrupt, A debt in equity no ground for a 

commiſſion, 79 

A debt in law, unleſs made out, will not ſupport a com- 
miſſion, 181d. | ; 

Commiſſion grounded on promiſſory note given after act of 
bankruptcy void, in opinion of lord Raymond, 80. 
ewhich is erroneous, 80, 84. . 

Aud alſo on note indor/ed after bankruptcy, in the opinion 
of lord Mangfeld, 80 which is errbnccus, 80, 84. 

Lord Hardwicie thought ſuch creditor might petition, 80. 

Lord Talbet of opinion, that creditor could not apply tor 2. 
commiſſion, whoſe debt accrued After the bankruptcy, 
8o, 81. 6 
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. 
* His reaſons, Page 81. 
_ Commiſſion may ſue againſt one partner only for a joint 
debt, 86. 
Commition may be taken out by ſolicitor, while his bill 
is under taxation, 8”, 
The king not bound by commiſfions of bankrupt, 126. n. 
Commiſſion may iſſue with ſpecial reſtrictions, 274. 
Commiſhon of bankrupt, form of it, 300. 
Of the guerum Cauſe, 301, 302. n. 
Cannot iſſue but on the petition of creditors, 300. n. 
303. and on their petition mu? iſſue, 303. 
How teſted, if king abroad, 303. n. 
Renewed commiſſion of bankrupt, dog. 
See frandulent Commigons. Joint and ſeparate Conmiſiber. 
Petitioning Crediter. 
Commiſi eners of bankrupt. Miſtaken reſpecting fraudulent 
| > ages 145, 146. 
o aſcertain coſts of ſuing out commiſſion, 176. 
Liſt of them, 305. 
Form of their oath of office, 308, 310. 
Their manner of ſigning all proceedings, 308. n. 
Memorial of their qualifications to act, 308, 310, 359. 
Their declaration of finding the party bankrupt, 322. 
They ſhould fo far be of council with bankrupt on his final 
examination, as to reduce into writing every particular 
he relates, and make it part of his diſcovery, 435, 436. 
Commiſſioner of the navy. He is not liable to bankruptcy, 
** 
Commitment. Power of commitment in ſtat. 1 Jac. c. 15. ſ. 10. 
is adopted by ſtat. 4 & 5 An. e. 17. 197. n. gp. 
No power to mc in ſat. 34 & 35-Hen. c. 4. or 13 
El. c. 7. 198. n. 
Of bankrupt, 199, 222. 
Of others, 199, 2 
Of bankrupt's wite, 225. 
Comyns. Cogtinuation of his Digeſt cenſured, 84, 1 
Compcſition. See dt; of Baule uplcy. 
Concealment. It mutt be fraudulent, wilful and beneficial to 
bankrupt to affect him, 435. n. 
The intereſt concealed mutt belong to the creditors, 435- n. 
Concealment to 101. vacates certiticate, 435-; and to 200. 
is capital, 92. n. 435- 
See As of Bankruptcy. 
Confeſſion. Proof made viva woce of what bankrupt con- 
eſſed, 232. n. See 72. 


Confideration. The want of it no objection to a debt, 87. n. 
See 140. n. 


C ontompt» 
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Contempt. Preventing the execution of warrant of ſeizure 


Ab 


no contempt of the court of Chancery, Page 91. 5 
Contingent creditors. Of their demands under commiſſions, 
117. 


Copyholds. They ſhould be omitted in temporary aſſignments, 


172. 


They are ſaleable within the ſtatutes of bankrupt, 180. n. 
Aſſignee under commiſſion of bankrupt of copyhold eſtate 


is a vendor within 13 El. c. 7. and not the purchaſer from 
aſſignee of ſuch eſtate. 180. n. N f 


Aſſignee muſt ſurrender ſuch eſtate to purchaſer, ibid. 
Copyhold intailed, which by cuſtom may be cut off, may 
be ſold, 183. n. 
Corporations. How they muſt authorize proof of their de- 
mands, 125. 
Coffs, What cofts in ejectment cannot be proved under com- 
miſſion, 107. 
Colts previous to final judgment never allowed under com 
miſſtons, 132, 133. n. 150, 349. | 
Covenants. Obligee cannot prove penalty in an obligation for 
breach of covenant, 106. 
Aſlignee cannot prove damages arifing from breach of col- 


lateral, independent, expreſs covenant, by aſſignee of 


leaſe to indemnify, 107. 

Aſſignees expreſsly covenant to anſwer only ſeverally, 370, 
n. 408. n. 

Counſel, That judge ſhall be of counſel with the priſoner, 

ſeems a weak reaſon for not allowing him any, 216. n. 

Ceuaſellors at law. They may be bankrupt, 11. 
Country commiſſions. Inſtructions conceraing them, 291. n. 

293. 300. n. : 

Country crediters, Their debts muſt be proved by affidavit, 
8. 
And all ſecurities annexed thereto, 34. and exhibited, 
8. | 
8 They may be bankrupt, 5. 
Creditors. They may prove debts in diſtinct capacities, 77. n. 

To come in within four months, 99. 

All creditors, in cafe of bankruptcy, are upon an equal 
footing, 100, 136, 146. unleis they have execution or 
pledges before the bankruptcy, 100, 101. 

Penalty in caſe they perjure themſelves, 100. n. k 

If no objection to fairnels of debt, they ought to be ad- 
mitted, 100. n. 105. 

ut if debts not made out to the ſatisfaction of the com- 


miſſioners, (though poſitive oath made thereof) ſame | 


may be rejected, 100. n. 
. E22 M m 3 Diſ- 
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Diſtinction between creditors under the commiſſion, and 

© thoſe at large, Page 101. n. 

Commiſſioners may inquire of creditors, when they come to 

prove under the commiſſion, whether they mean to pro- 
ceed at law ? 101. n. 

If ro: rs receive money or bilis of exchange, vithout 
notice, before commiſſon iilues ; though after act of bank- 
ruptcy, the payment will be good. 102. n. 

een banxraptcy and commiſſion, without notice, and 
bankrupt keeping open trade, may come in, 102. 

They may come in under commiſſion againſt all the obli- 
gees of bonds, and all the drawers, acceptors, &c. of 
bills of exchange and promiſſory notes, till completely 

 ſatished, 112. n. 

Quære, Before whom affidavits of — living remote 
from Guildhe!l are to be ſworn ? 125. 

They cannot come in under the So and alſo de- 
tain body of bankrupt in priſon, 129. n. | 

Remote creditors how to prove their debts, 125. 

Creditors in foreign parts, 131. 

It ſeems that a legatee can never have occaſion to come in 
under the commiſfion, unleſs in caſe of a dewve/tavit, 
434 

Equitable creditors may have relief under commiſſions, 
tho" they cannot petition, 149. 

They are to appoint where aſlignees ſhall place monies 
received from bankrupt eftate, 173. 

When to be diſtinguiſhed as precedent and ſubſequent to 
act of bankruptcy, 332. n. 

They muſt all ſign the depoſitions of their debts, and ſwear 
to the truth of them, 339. 

Depoſition of judgment creditors, 349. 

Depoſition of creditors on report in Chancery, 354, 35 ns 

Cuftarms of Lendon. The ſuperior courts at Weſtminſter will 
not notice any cuſtoms, unleſs alledged an the original ac- 

tion, except thoſe of Londen, 65. n. 


| D. 
Dealer. The definition of a dealer, 280. 
Debts Thoſe upon an uncertain contingency cannot be 
proved, 105. 
Cauſe of action only no debt, ibid. 
Debts not due at time of bankruptcy not proveable under 
.commiſſien, 105, 106. ' 
By the law of merchants, a merchant may aſſign debts, 
110. n. 
Of debts uncertain in point of liquidation, 125. 
„ 
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They cannot be proved but at public fittings at Guildhall, 


nor without ſeven days at leaſt previous notice in the Lon- 
don Gazette, Page 338. 


See Creditors. 

Declaration of baukruptcy, 332. 

Never aſcertains time of party's becoming bankrupt, 322. n n. 

This declaration is not conclufive, ibid. 

Denial. Though a concerted ad of bankruptcy, valid, 213. n. 
See Ads of Bankruptcy. 

Denizen. Iie may be bankrupt, 4 4. 

Departing frem davelling heuſe. Depoſition of this act of 
bankruptcy, 282, 283. 

See A. 94 bankruptcy. | 

Depefitions. Whether depoſition of bankrupt before commiſe 
ſioners good evidence at law? 232. n. | 

Depe/itions of debt. For divers ſums of money, 340. 

By bankrupt and affignee, 342. 

On a bill of exchange, 346. 

On a bond, 346, 347. 

On a decree, 348. 

On note of hand; 351. See Creditors. 
Depoſitions of trading, See Appendix 274. 

Di/charge. Previous to 5 Geo. 2. c. 30, bankrupt was dic. 
charged, becauſe the commiſnoners had not examined him 
on interrogatories, 199. n. 

From what debts the certificate diſcharges him, 251, Sc. 

Diſcloſure. Bankrupt is to diſcover all eſtate he is intereſted 
in, or whereby he hath or may expect any profit, or poſſi- 
bility of profit, Oc. 183. n. 257 28 

Dividends, Within what time to be made, 266, 268. 

Upon what terms creditors will be admitted to receive them, 

tho? out of time, 267. 

Contents of order of dividend, 207. n. 

A to make divicend before the legal time cenſured, 
478 

Order = 12 idend by admiſſion, 480, 481. 

Meaning of not diſturbing dividends already made, = 

Order for further dividend, 482, 491. 

Dividend under a joint commiſſion, 495, 490. 

Computation of dividend, 499. 

Mode of paving dividends, cenſured, 499. n. 
Authority to pay dividend, 500. 

Ne pt for dividend, ibid. 

Decgucta. Their nature and uſe, 274. 

Dr:wer, He, as ſuch, not liable to be bankrupt, 16. 

D: welling houfe. See Hors. 


D,. They are not liable to be bankrupt, 20. 
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Eaft India company. No member thereof liable to bankrupt- 
cy, for ſtock therein, Page 19. 
Ejetment. See Coffs. | 
Election. Creditors rauſt make their election either to abide 
by commiſſion, or to proceed at law, 101. 
Whichever remedy they chooſe, they may notwithſtand- 
ing aſſent to or diſſent from certificate, 1814. 
Embargo. See 91. | | 
Embezlement. It is criminal to embezle bankrupt goods after 
but not 6efore bankruptcy, 228. n. 
Engliſh linen company. No member thereof liable to bank- 
ruptcy, for his ftock therein, 19. 
£/caping out of priſon. See As of Bankruptey. 
 Efquire. Eſquire and gentleman ſynonimous terms, 301, 
O2. A: . 
Eftate. See Sale. 
Evidence. Bankrupt cannot prove his own act of bankruptcy, 
2. | | 
But may prove time thereof, 11d. 
His confeſſion thereof is evidence, 761g. | 
A verdi& upon an iſſue directed out of Chancery, to which 
one of the defendants only was party, may be received 
againſt all the defendants, 10 prove the time of the act of 
bankruptcy, 72. n. | 
In caſe of life the evidence to convict ſhould be fo clear, 
that all the counſel in the world ſhould not be able 
do anſwer it, 215. n. 
But yet too dangerous an experiment to let an advocate try 
whether he can contradict it, 215. n. 
Converſation may be given in evidence on behalf of a per- 
ſon, which, if of a contrary nature, might be given 
gagainſt him, 223. n. 
Examination. Of bankrupt, 196. 
Of others, 196, 197, 228. 
Commiſſioners may examine bankrupt ſmugler, as to his 
eſtate and effects, tho* it may ſubject him to penalties, 


196. n. 
Till 5 Ges. c. 24. bankrupt himſelf could not be examined, 
touching his bankruptcy, 197. n. | 
Court will not limit or reſtrain commiſſioners in theit ex- 
aminations, 230. n. 
Of examining bankrupt's wife, 226. | 
Exchange broker. Depoſition of his trading, 277. See 
279* n. 
"af dee Perſons circulating excheguer bills not liable to 
bankruptcy, 19. See Inrelment. 


Exciſeman. 


1 
Exciſeman, He may be bankrupt, Page 7. * * 4 


Execution. Agreement to keep execution ſecret, ' and that 
owner ſhall be in poſſeſſion of goods, is no act of bank- 


ruptcy, where adverſe, 38. 

Executed cannot be defeated by bankruptcy, 190. n. 

On bankrupt goods being ſeized in execution after bank- 
ruptcy, and fold by ſheriff, the goods, and not the mo- 
nies, muſt be aſſigned, 181d. 2 

Goods taken in execution at the ſuit of the bankrupt, can- 

not be aſſigned till they come into his hands, ibid. 

Nor damages recovered. by him, till judgment, big. 


Geods not taken in execution may be fold, though writ 


delivered to ſheriff before bankruptcy, 192. n. 


Commiſſioners to attend bankrupt in execution, in cuſtody, 


in order to take his diſcovery, 196. n. 
Of creditors thereby, 126. 
Trecuter. He is not liable as /uch to be bankrupt, 8, 
136. n. | 
Of him when creditor, 150. 
His depoſition of debt, 349. 
Exhibits, Form of them, 285. n. 307. n. | 


All fecurities muſt be exhibited at time of proving debts. . 


338, 348. See 169, 350, 359. 
Extent. Of creditors thereby, 126. 
Extent. May be teſted in the vacation, 126. n. | 
If 2efted previous to the Fat, the date of which muſt be 
the teſte of the writ, the extent will be irregular, 126. n. 
The diſtincticn that the preference of an extent does not 
hold in the caſe of a diſtreſs for rent, as it does in the 
caſe of an execution, ſeems not well founded, 127. n. 
Where extent is expected, a temporary alignment is uſually 
executed, 128. n. 
If extent bears even date with the aſſignment, the former 
will have the precedence, 128. n. 


F. 
Factors. They may be bankrupt, 5. 
They cannot retain, 130. n. See 139, 137. 
Depoſition of their trading, 278. See 279. n. 
Of them as creditors, 131. 2 
Excepted out of ſtat. 21 Jac. 1. contrary to expreſs words 
thereof, 131. | 
See Principal and Factor. = 
Farmer. He, as ſuch, is not liable to bankruptcy, 16. n. 
Of the cuſtoms, or exciſe, 17. 
Farmer of alum works not liable to bankruptcy, 35. - 
I ceo 
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Fers. See Inrolnen!, Page 413, 416, 418, 479. 

Feme. covert. Unleſs ſhe be a ſole trader, according to the 
cuſtom of Lenden, or the daughter of a freeman thereof, 
ſhe is not liable to bankruptcy, 8. 

Lord chanc. Agſtey's opinion to the contrary is not law, 
. 10. n. 

Fiz:. Of a commiſſion, what, 299. n. 

Foreign. Foreign parts. See Adi of Bankruptcy. 

—- Bankrupt. See Interpreter. 

— Criditors. See Creditors. 

Frazdulent commiſſions cenſured, 18 n. 22. n. 

Fraudulent grant making. Depolitions cf this act of bank- 
ruptcy, 234. 

Fature eſtate. If any future rea! eſtate deſcended to a bank- 
rupt, after execution of firſt bargain and ſale, there muſt 
be a new one, 180. n. 

All bankrupt future perſonal eſtate is affeed by the aſ- 


ſignment, 195. n. 


G. 


Gatherer of Taxes. What authority he muſt ſhew to prove a 

debt, 116. 

Gardner. He 1s not liable to be bankrupt, 20. 
Gazette. All advertiſements mutt be interted in that paper, 

338. | 

Gentlemen. They may be bankrupt, 13. . 

The term ſynonimous with eſquires, 301, 302. n. 

Girre, Fraudulent gifts to third perſons, a&s of bankruptcy, 

if made by deed, otherwiſe not, 38. 

Gaclr. Not relievable as a creditor, 132. 

To forfeit 500 J. for _!uffering any perſon committed by 
commiſioners to eſcape, or go out ot priſon, 200. n. 
and 100 l. for refuſing to ſhew ſuch priſoner to creditor 
under the commiſſion, 161d. 

Gell/miths. They may be bankrupt, 5. 

GeiZbeater. He is not liable to be bankrupt, 20. 

Grant, making fraudulent ones. Depoſition cf this act of 
bankruptcy, 284. Sec As of baniruptcy. 

Grazier. He, as ſuch, not liable to bankruptcy, 16. 

Grecer. He may be bankrupt, 18. 

Guinea compary. Adventurers therein not liable to become 

* bankrupt, 19. 

Gun: fender. tHe is not liable to be bankrupt, 20. 

Guardian. How admitted creditor, 132. 


H. 
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Handicraft. No handicraft occupation will make a man 
bankrupt, Page 20. 


Half pay. Officer in army not obliged to diſcover his half 


pay on his laft examination, 197. | 

Hardwvicze, Chanc. Hardwicke's opinion reſpecting bank- 
ruptcy, ſeems erroneous, 75. n. See 84. n. 

Heir at law. If both aſſignees die before conveyance of 
bankrupt real eſtate, heir at lawof ſurvivor muſt convey, 412. 

Helland, Aſſignment of bonds in Holland good here, 1 10. 

Helt. Lord chief juſtice Holt's judicial character vindicated, 
29, 50. n. | 
Differs from Hale in opinion, 209. n. 

Hofier. Depoſition of his trading, 278, 279. 

Houſe-keeping. Depoſition of this act of bankruptcy, 280. 
See Act of Bankruptcy. 


Huſtandmen. They are not liable to bankruptcy, 2. 


I. ; 
Jews. They are petmitted to put on their hats while they 
take an oath, 339. | 
Illegal protection obtaining. Depoſition of this act of bank- 
ruptcy, 285. 
See Acts of Bankruptcy. | 
Tinpriſonment. Lying in priſon two months, act of bank- 
ruptcy, 287, 288. 
See 4s of Bankruptcy. | 
Indiament, Indictment will lie upon an act of parliament, 
without negative words, tho' the ſtatute be introductive 
of a new law; and created an offence, which was none at 
common law, guerre 214. anden. 
Inder/ements. See Mutual Debts and Credits. 
Infant, He is not liable to bankruptcy, 20. 'Þ 
He ſeems not bound for debts contracted in ſupport of 
his trade, 21. n. See 132. n. | 
Inn-keeper. He is not liable to become bankrupt, as ſuch, 22 
Innevations. Law of bankrupts innovation on the common 
law, 37. | 
Inns of cn Butlers or ſtewards of them not liable to bank- 
ruptcy, 17. . 
Inzs of court and of Chancery privileged from arreſts, 47. n. 
Inguiry. Damages cannot be recovered previous to the exe- 
cution of a writ of inquiry, 150. n. | 
Iurelment. Aſſignees cannot maintain action concerning bank- 
rupt real eſtate, till bargain and ſale 1s inrolled, 412. 
Proceedings when inrolled in Chancery, ibid. 
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—— when in the Aing's Bench, Page 413. 
when in the Commen Pleas, 417, 
When in the Exchequer, 418. 
— deed to be inrolled muſt be r on 75. 64. 
| amp, 419. 

Bankrupt proceedings _may be inrolled, 501, &c. 
Inſurance. . Depoſition of debt on policy thereof, 352, 353. 
Intereft for money. As to allowing it under committions, 142. 

When creditor ſhall have it even between bankruptcy and 

commiſſion, 143. 

Creditors to have intereſt no farther than to time of com- 
miſſion, 168. and n. 

When intereſt on debts ſhall revive, 271. .. 

Not allowable in bankrupt caſes, unieis ſo expreſsly men- 

_ tioned in the ſecurity, 251. m. 

Tzerpreter., : When neceſſary under RENO > Tenn 434. 

Merncrardum of his depoũtion, 434, 425 
Interrogatories. What they import, 199. n. 

Why bankrupt ought to have copy of them, and time to 

conſider of his anſwer, 75d. 

Refuſed him, Il. 

When he muſt demur to them, 200. n. 

When examination of witneiies refuſed to be on interrga- 

toties, 230. n. | 

Court will not compel the commiſſioners to give witneſs 

copy of interrogatories, 231. n. 

Jeint and ſeparate commiſſion. It ſeems that Where there is a 
Jjeint commiſfion, /eparate creditors are to apply for an 
order to be admitted to prove their debts under it, and not 
for a ſeparate commiſſion, 251. n. 

See tais order explained, 152. n. 

Bath eſtates are ſeiſed, be the commiſſion joint or ſeparate, 
163. n. 

How 2 obliged to diſcover both his eſtates, under either, 

on his final examination, 7d. 

Bond creditors not intitled to ſatisfaction out of both eſtates 
at ſame time, but ordered to make their election before 

_ dividend, 76:4, 

If they elect to come under the joint eſtate, not to come 
under the ſeparate, until thoſe creditors were fully paid, 
ibid. 

At law creditor upon a joint and ſeveral bond may pro- 

ceed againſt both obligees till debt fully ſatisfied, 251d. 

oint gud ſeparate creditors, 151. | 

— If one of the aſſignees dies after conveyance of 

- bankrupt real eſtate, it veſts in ſurvivor, 412. 


Joint 
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Jciut Mate. If two be ſeiſed jointly, and one becomes bank- 
rupt and dies, his part ſhall be fold, and there ſhall be 


no ſurvivorſhip, Page 180. n. 


It bankrupt be joint tenant in fee for life, or years, moiety 


may be fold, 180. n. 


7 The bankrupt laws are adopted in that kingdom, 
In. 85. | 5 ; 


Affidavit ſworn before a maſter in Chancery in Cork, allow- 
ed to be read here, 131. n. | 
Trenmongers. They may be bankrupt, 5. 


Judges. Who in Michaelmas rerm, 12 Jac. 1. A. D. 1614. 
48. n. 


Who in Eaſter term, 6 Car. 1. 48, 49. n. 
Who in Trinity term, 16 Car. 2. A. D. 1664, 49, 50. n. 
Who of B. R. in Eafter term, 7 Geo. 3. A. D. 1767. 


43. | 
Who of B. R. in Eaffer term, 13 Geo. 3. A. D. 1773, 
25. 


Judgment crediter. Of proving his debt under commiſſion, 


133. 

Judgments, If judgment be on inquiry, inquifition muſt be 
exhibited on proot of the debt, 350. 
If on a verdict the poſtea, ibid. 

If on confeſſion. the judgment paper muſt be exhubited, 
ibid. | 
Jure, If not copy of judgment, ibid. 

Jurat. Jurat ſworn only, not beth fworn irregular, 292. n. 

If place where affidavits ſworn be not inſerted in - thoſe 
{worn above ten miles of Londen, they will not be re- 
ceived, 358. n. 


Nor unleſs maſter ſets himſelf out to be a maſter extragre. 


dinary, 358. 


K. 
K-efting houſe. Depoſition of this act of bankruptcy, 280. 
See As of Bankruptcy. 
King, chanc. Quære, The authority of lord chanc. King in 
his conſtruction of ſtat. 7 Geo. I. c. 31. 118. n. ſee 119. n. 


L. 
Labeurers. They are not liable to become bankrupt, 2, 20, 


Laad. Purchaſing and ſelling land will not make liable to 
bankruptcy, 17. 
Landlord. How to be relieved, 134, 135. 
If landlord ſuffers aſſignees to ſell off the bankrupt goods, 
he is not entitled to his whole rent, but nut come in 
under the commiſſion, 135. u. 


It 


j 
| 
i 
| 


N. 


If landlord proves his rent under commiſſion, and ſwears he 
has no ſecurity, he waives all remedy by diſtreſs, P. 135. n. 

See Mortgage. 

Laws. Right muſt be aſſerted by due courſe of them, 92. n. 
Bankrupt laws cenſured, 265. 

Lien. Perſon who repairs a ſhip has no ſpecific lien on it, 
if delivered to bankrupt, otherwiſe, it repaircd at foreign 
part, while on a voyage, 137. n. 

Literary property. Title only of book being regiſtered in 
Stationer's-hall, veits the ſtatutable (which is the only 
property an author has in his works) in him, 209. n. 

Letter of attorney. What authority it may give under com- 
miſſions, 126. n. 

To vote in the choice of aſſignees, 356. ſee 362. n. 

To ſign conſent to commiſſioners certifying great ſeal that 
bankrupt hath conformed, and to conſent to aſſignees 
commencing ſuits in equity, &c. and to receive divi- 
dends, 455. 

Io receive bankrupt's ſtatutable allowance, 487. 

Lockſmiths. They may be bankrupt, 6. 

Landon aſſurance. Member of that company not liable to 

| bankruptcy, 19. 

Lying in prijon two months, Depoſition of this aQ of bank- 
ruptcy, 287, 288. 

See Acts of mc 


M. 

Macclesfield, Lord chanc. Macclesficla”s opinion ein 
bankruptcy ſeems erroneous, 75. n. 

Mating of fraudulent grant. Depoſition of this act of bank- 
ruptcy, 284. 

See As # Bankruptcy. 

Mansfield, earl, chiet juſtice of King's Bench, His arguments 
that vitualler 15 not liable to bankruptcy, anſwered, 
and his opinion endeavoured to be refuted, 24, &c. 
An expreſſion of his corrected, 59. n. 

Manufa#urers. They cannot be bankrupt, 20. 

Marriage-contrac. Knox Ward, Efq; clarenceux at arms, 
_ his addreſſes to Miſs Halt of Hackney, and promijed 

er marriage; which he declizing to pertorm, the young 
lady, in honour of her ſex, ſued him and recovered 2000 
damages, 82. n. 
Maxims. Actus Dei nemini facit injuriam, 251. n. 
Lex citius vult tollerare privatum damnum, quam public 
malum, 104. n. 
Fruſtra petis quoa mox eſt reſtituendus, 157, and n. 
2 Actus 


IN 


Actus legis nemini eſt damnoſus, Page 262. u. 

Lex nemini facit injuriam, 262. n. 

Spoliatus eſt ante omnia reſtituendus, 167. and n. 

Meeting:. The legiſlature ſeems to have confounded meetings - 

and /ittings under commiſſioners, 93, 94. 
Memorandums. That bankrupt hath not ſurrendered, nor 

any creditor proved a debt, 355, 356. 

Of executing aſſignment and ſettling bills of coſts, 386. . ' 

Of executing bargain and fale, 411. POT 6 

Of commiſſioners finding party bankrupt, 322. 

Of their certifying his conformity, 466, 467. 

Of fale before them, 474. 

When no bidder, 474, 475. 
Mercer. He may be bankrupt, 18. - 
Merebaut. Depoſition of his importing and exporting, 276, 

277, 279. n. See 3. and n. 18, 35. | | 
MeJengers. Liſt of them, 306. | ; 

Their bill of fees and diſburſements, 383. 

Miller. Of his demand againſt flour factor. 136, 136. 
Miller, Thomas, His commitment, 236. | 


Warrant of commitment for not anſwering to ſatis faction, 
316. 

Menn. Lending money to traders knowing them to be in 
intolvent circumſtances, on mortgage or lives, is not 
fraudulent, nor the contract, in cate of bankruptcy, void, 
102.Nn. But guere 132. n. 

Months, lying 72 priſen vo. Depoſition of this act of bank- 
ruptcy, 287, 288. See A&s of Bankruptcy. 

Meortgagee. Mortgagee who has paid arrears of rent on 
bankrupt eftate, unleſs he has an order to ſtand in the 


landlord's place, ſhall not be preferred to creditor, under 
the commiiſion, 135. n. 


How relievable under the commiſſion, 137, Ke. 

If mortgagee proves his debt, he muit deliver up Rs 
ſecurity tor benefit of creditors under commiſſion, ibid. 

In Chancery, mortgagees are conſidered owners of eſtate, 
140. n. 

Some commiſſioners will oblige mortgagee to deliver up 
his ſecurity, before they will permit him to come under 
the commifion ; others again will allow him, if his ſe- 
curity does not cover his whole demand, to prove deh- 
ciency ,provided he has a bond as well as a mortgage 
for his debt, 170. n. : 

Depoiition of his debt. 250, 351. 

See Creditors. 


Mutual 


EDK. 


Mutual debts and credits, The proviſions in flat. 5 Geo. 2. 
c. 30. ſ. 28. reſpecting mutual debts and credit, were by 
common law, before the ſtatute, Page 157. n. 

Clauſe [2 Geo. 2, c. 2, ſ. 13.] does not extend to com- 
miſſioners of bankrupt, 166. n. See 156. 


N. 
Nailors. They may be bankrupt, 6. 
Note of hand. Holder thereof how far relievable under com- 
miſſion, 141. 
Depoſition of debt on note of hand, 351. 
Intereſt not allowable, unleſs ſame be expreſsly mentioned 
in note, 351. n. 
Indorſed note may be proved under ſeveral commiſſions, 
till debt wholly ſatisfied, 757d. | | 
Notices. Stat. 21 Jac. 1. c. 15, does not indemnify creditor 
of bankrupt, unleſs it appears he had no notice of the 
bankruptcy when he received the money ; and courts re- 
quire ſtrict proof of notice, 103. n. | 
Public notice to be given of removing aſſignees, 177. 
A weeks notice for all meetings, ſittings and adjournments, 
* 364. n. 403. n. | 
Of enlargement of time muſt be in Gazette, 429. 
To make a dividend, 479. | 


N O. 
Oath. Poſitive oath of debt required at law, 115. n. 
Obſervations. On meetings and /ittings in ſtat. 5 Geo. 2. 

. . 94. 8 5 
5 Obtaining an illegal protection. Depoſition: of this act of 
bankruptcy, 285. | | 

See As of Bankruptcy. | 
Oaths. Of the commiſſioners, 308, 310. 

Of witneſles, 310. ; 

For proving a debt, 339. ä | | 
Offces. Offices of inheritance, and not offices of truſt are 
* Galeable, 181. n. | 
. Office of ſerjeant at mace not ſaleable, 7bid. 

Place of one of the clerks in the fix clerk's office is not 
| faleable, 757d. | 
© Office of under marſhal of the city of London is ſaleable, 
„ 
Orders. To deliver bankrupt goods from on board ſhips, 
I. 

— payment of bill of coſts, 381, 382. 

Singular one on ſpecial circumſtances of the caſe, 45 50 : 
; : | r 


IX. 


Lord chanc. Ap/iey's order of 14 Feb. 1774. Page 78, 249. 
Commented on, 469. n. 


P. 
W Privilege thereof does not prevent bankruptcy, 


Depoſition of act of bankruptcy when member of parlia- 
ment 15 bankrupt, 289, 


See Acts of Bankruptcy. 

Partners, Depoſition of debt by them, 352. See 151, 
301. n. 

Pawnbroker. He may be bankrupt, 5. n. 12. 

Depoſition of his trading, 275. 

Paxnee. He need not come under 3 143. 

Peer. He may be bankrupt, 12, 13. 

Penalties. Leſſor cannot prove penalty incurred by leſiee for 
plowing up meadow ground, as debt, 106, 

Perjury. Penalty of it to > creditors under commiſſions, 100. n. 

Perrcit, His commitment remarked on, 208. 

His trial remarked on, 212. 
His warrant of commitment, 423. 5 

Petitioning creditzr. Debt of one, or partners, muſt be 1 901 
or upwards, 74. 

of two 150 J. or upwards, 15d. 

of three or more 200 J. or upwards, b. 

Is not to take out a commiſſion, but upon a plain act of 

bankruptcy, 74. n. 
He has not the ſame election as another creditor, for he 
makes it by the petition, 76:4. 
If he procceds at law, it ſaperſeaes the commiſon, ibid. 
The true diſtinction between a petitioning creditor, and a 
creditor ſeeking relief under the commiſſion, 75. 
The mol: eminent lawyers miſtaken in reſpect of #27: 
creditor, 16:4. 
Office copy of this creditors debt, offered only in ſupport of 
the commiſſion, ſhould not be rejected, 78. 
Lord chanc. Ap/:y's order directing the commiſſioners, 
not to admit the office-copy of this creditor's debt, merely 
to ſupport the commiſſion, extrajudicial, 76:4, 
So is his lordſmip s deſire and recommendation, (in the 
fame order) to cauſe the perſonal appearance of 147; cre- 
ditor before them, at opening the commiſſion, to exa- 
mine him as to the reality of his debt, zbid. 

Some commuilioners require the conſideration of this credi- 
tor's debt to appear in his affidavit thereof, which re- 
quiſttion is irregular, according to lord chanc. Hard- 
a vice, 7 Jo 

Zis debe nut not be of above fix years ſtanding, 79. 

Nn Simple 


. 


Simple contract debt incurred Bere, though bond taken 
efter barkruptcy, the ſpectalty ſnall not extinguiſh 2 
ple contract, and prevent creditor from petiticning, P s 


79. . 
Indorſer of a note, after act of bankruptcy, at an under « 
value, or for no conſideration, may petition, 80, 86, 87. 

Creditor, tublequent to act of bankruptcy, cannot petition, 
in the opinions of lords Macclosfeli and Talbet, 80, 81. 
but both their opinions rere 84. 

Lord chanc. Carum eftabliſied the debt of a fraudulent pe- 
titioning creditor, for the purpoſe of ſupperting the com- 
million, for the benefit of the other creditors ; but or- 
dered the commiſheners not to admit him to prove his 
debt under the commiſſion, 81. n 

Executor of baukcupt t cannot be petitioning creditor, 8. 

Furchaſer of eſtate cannot beceme petitioning creditor on 

breach of agrecment, 76:77. 

One partner ter a jciat debt may Petition, 85. So may 
obligee in arbitration bond, 6-7. 

Solicitcr . ay petition wile his bill is under taxation, 87. 

Hutband cf wife adminiſtratrix cannot petition, 87, 88. 

Ne a ereditbr by execution, 88. 

Creditors payable at a future day may petition, ibid. 

So may a ſurety, 76.4. 

Wnether creditor receiving 100 J. cf 200 J. due, may pe- 
-tifion for the remaining 1007? 88, £9. 

The obligce in bail, joint, and in indemnity bonds, may 
petition, 89. 

So may underwriters in policies of inf ane ibid, 

And creditor on unliquidated account, 76:7. 

. Likewiſe any legal creditor of ſufficient amount who may 
rove his debt under the commiſſion, 89, 107, 108. 

415 debt uk be a legal one, 148. 

Form of his afilavit to ground coinmiſſion, 291, 292. 

Of partnerſiip one, 291. 

IF for a country commitãon, 293. 

If his debt not due, cr party not bankrupt, he may be 
ſaed on ulis bend, 2495. | 

Ei petition ter commliion, 279. 

T epolition of kis debt, 339. 

Ei bil! of Fees and ditburlements on ſuing out commil. 


non, 379 . 
Petitions For a communion, 2 79. 
For banbrupt being examined on ſpecial c'rcumſtances of 
his Caſe, Utter ccpiration of the forty- two days, though 
he had-rever ure aide red, nor his time enlarged, 449. 
Of (PARA credi:orꝭ to prove debts under joint commithons, 


P Fl i? 40 74. 
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Petitions. To be admitted to receive former divide dey 
482. 483. 3 
To diſcharge bankrupt, plaintiffs becoming petitioning 
creditors, 485. 
For creditor to make his election, 486. 
For inrolling bankrupt proceedings, 504, 505, 506. 
For a renewed commiſſion, 508, 509. 
For ſuperſeding commiſiion, 5 12. 
To be admitted creditor for afſenting to or diſſenting from 
certificate of conformity only, 465. 
For removal of aſſignees for mal-condu®, 398. 
For choice of. new aflignee on deceaſe of former one, 400. 
For enlargement of bankrupt's time to ſurrender, 421. 
Of the ſervice thereof, 423. n. 
Phyficians. They may be bankrupt, 13. | 
Plate-glaſs manufacture. Member thereof not liable to bank- 
ruptcy, 19. 
Plumbers. They may be bankrupt, 6. : 
Poſſeſſion. Of fraudulent poſletiion under commiſſions of 
bankrupt, 145, 146. 


Continuing in poſſeſſion, when looked upon as evidence of 


fraud, 18g. n. 
Meſſenger's fers for keeping poſſeſſion, 385. 
Poften. The prothonotary always keeps it on ſigning final 
judgment, 350. n. 

Preamble, To the bankrupt proceedings, 309. 
Preference. Undue, to particular creditors. See 55, 56. n. 
61. n. | 

Priſen. Lying therein two months, 63. | 
Depoſition of this act of bankruptcy, 287, 288. 
See Ads of Bankruptcy. 


Principal and Factor. Of their intereſts under commiſſions, 


143, 144, 148. | 

Proclamations. On bankrupt not ſurrendering by 12 o'clock 
at night, 447, 448. 

Protection. The queſtion, Whether bankrupt who comes to 
finiſh his examination before commiliioners, is protected 
after paſſing ſame, that whole day, from arreſt by their 
ſummons ? tully diſcuſſed, 436. . 

ankrupt ſometimes ſurrenders himſelf at firit meeting, to 
be protected, 327. : : 
Indorſement on ſummons of ſurrender for protection, 328. 
Bankrupt's voluntary ſubmiſtion on iſſuing of the commul- 
ſion incitles him to protection, though he has not ac- 
tually ſurrendered, 329. n. | 
Obtaining an illegal one, 62. — 
Pepoftion of this act of bankruptcy, 283. 
See A if Benkruptcy. 
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X. 


Protefing. Coſts and charges of proteſting bills of an, 
before commiſſion, but not after, allowed to be prove 
Page 113. 114. 

Holder of bill drawn before bankruptcy, though not pro- 
teſted till after, may be proved when returned, 114. 
Public effce in Chancery-lane. Hours cf attendance thcre, 

293. n. 


Quaker. His afirmation, 275. n. 292. 311. n. 
Rejected, and why, 292. U. 

Queſtion. Queſtions which bankrupt refuſes to anſwer mull 
be ſet forth particularly in warrant of commitment, 200. n. 
The general queſtions aſked creditors on proving their 

debts, 339. 
Dorum claufe in cemmiſſion, remarked op, 301. n. 
K. | 

Razmend. Lord chief juſtice Razmend's judicial character 
vindicated, 29, 30. 

His opinion reſpecting bankruptey ſeems erroneous, 75. v. 

Beal eſtate. See Sale. 

Recri der a compay. What authority he muſt exhibit in 
order to prove à debt, 117 

Receiver of king's taxes, He is not liable to bankruptcy, 17. 

Refunding. Tae lau as to debtor of bankrupt refunding, 
103. 

Relations. Some obſervations reſpeRting them 28 creditors, 
144. 

Of acts of bankruptcy, as hard a caſe as any in the law, 
19 . | : 
Reports. Lord Raymend's vindicated, 29, 20. 
12 Modern. commended, zo. 
Third Salteld cenſured, 50. n. 

Retaining. Packer may retain, 142. 

Royal Exchange. Member of that company, not liable te 
bankruptcy, 19. 

Royal fing trade. Adventurers therein not liable to bank- 
ruptcy, z&:d. 

S. 

Saſe. Fraudulent ſale of goods by bankrupt to one of his 
ereditors to ep ap his credit in order to prefer him and 
ch-at the re, is nao act of bankruptcy, unleſs made by 
deed, 38. 

ef bankruot, by permiion of true owner, has in his poſe 

ſeſſion goods and chatteis, whereby he becomes the re- 
puted owner, ſame may be fold tor oc neut oft the credi- 
tors, 139. n. 


Convey- 


. 


Conveyance after marriage of real eſtate by bankrupt te 
truſtces for valuable conſiderations in truſt for kimiclf for 
life, to his wife for life, then to his eldeſt ſon, if he ſur- 
vived his father and mother, and ſo to his ſecond lon, 
Sc. falls directly within ſtat. 1 Fac. c. 15. ſ. 5, and 
ſaleable, Page 182. n. | 

Lands v/hereon a ftatute has been extended, cannot be fold, 
though the {erate was not ſued before the bankruptcy, 
185. n. 

Though there be no view of the lands by the commifoners 
before ſale, it will be good, 186. n. 195. n. 

Bargain and ſale need not be inrolled, 186. n. guere. 

Monies due to bankrupt upon judgment may be ſold, 
187. n. 

Of the real eſtate, 179, 184, 186. 

Of the perſonal eſtate, 187, 191, 194. 

Legacy left bankrupt, after certificate ſigned, though be- 
fere contirmation, may be ſold, 189, n. 

Statute 21 Fac. c. 19. f. 10. extends to conditional, as 
well as to abſolute ſales, 190. n. 

If jeweller has a ſtranger's jewels, and becoming bankrupt, 
ofters to ſell them, aflignee may diſpoſe thereof, 191. n. 

See Wives, 

Sanctuary. Defmiion of this werd, 47. 

Depoſition of this act of bankruptcy, 281, 282, 

See As of Bankruptcy, 

Schedule, No ſchedule to affignment, 199. 

Scriveners, They may be bankrupt, 13, 14. 

Proceedings to oblige aa attorney at law, practiſing in the 
city of London, to be free of the /criveners company, 
recommended to the profeſſion, 65. n. 

Depoſition of his debt, 278. 

Secretary of bankrupts. The hours of attendance at his of 
ice, 293. 1. 

Secarities. Securities in 7 Geo. c. 31. mean all forts of bonds, 
Sc. for pay ment of moncy, 88. n. 

Seizure. Commillivaers by warrant may break open bank- 
rupt's premiites, and ſcize his ellate, (except apparel) and 
his bock, Ec. go. 

Separate creditors, See 15 1. and Feint and f parate Creditars. 

Servants, How to be admitted creditors, 140, 147 

Set. off. See Mutual Dctts aud Credits. ; 

Ship. When having a part therein will make a man liable to 
bankryeptcy, 35. 

Having tw-k therein will not make party a merchant, 
35 a 

Shuemaker, Depoſttion of his trading, 279. 


$ Sbap- 
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8 He may be bankrupt, Page 15. 

Simeny. If the commiſſioners preſent any one to the void turn 

of a church, for money, it is ſimony, 181. n. 

Sittings. The legiſlature ſeems to have confounded meetings 

and fettings, 93 

Smugler.- He may be bankrupt, 14. 

Sslicitor, His bill of fees and diſburſement not to be al- 

lowed, unleſs taxed, 268. n. 

Againſt whom his remedy lies, when bankrupt eſtate not 
ſufficient to ſatisfy his bill for ſuing out commiſſion, 
382, 383. 

See Bill ef Fee 

Seuth-Jea. Member cf that company not liable to bankruptcy, 

I 

| peach, Having Hare therein will not ſubject party to 
bankruptcy, 25. 

Stamp-dutiks. Ot ſtamping bankrupt proceedings, 507, 508. 
Stationers company. Quatre, Whether having a ſhare therein, 

will ſubject a man to er ? 14, 19. and n. 

Stature. Of creditors thereby, 128. 

| Statutes, Stat. 5 El. c. 4. commented on, 2. 

tat. 19 Geo. 2. c. 3z. commented on, 102, 103, 104. ex- 
plained, 125. 

Stat. 5 Geo. 2. c. 30. ſ. 28. has always received a” egur- 
rable conſrucuon, and therefore all debts are conſidered 
alike under it, 156. n. 

Stat. 21 Jac. c. 19. l. 9. only means to exclude creditors 
from benefit of penalty, as againſt creditors and not as 
againſt bankrupt himſelf, 169. n. 

Star. 13 EL. c. 7. ſ. 2. gives the commiſſioners an equitable 
as well as 2 legal j juriſdiction, 179. n. 

Whether commiſſioners may, by equity of ſtat. 21 Fac. 
c. 19. ſ. 13. appoint one to enter for a condition broken, 
183. n. 

Debts in Stat. 13 EI. c. 7. ſ. 2. mean debts due at time 
when commiſnion iſſued, 188. n. 

Powers under 1 Fac. c. 15. continue ſtill in force, notwith- 
ſtanding the jubſequent ſtatutes, 199. n. 

Stat. 5 Geo. 2. c. 30. ſ. 16. hath decided the mode to be 
purſued reſpecting witneſſes, 199. n. See 4s of Par- 
lament. . 

Steward, To the ki ing, or to an Inn of court, cannot be 
bankrupt, 17. 

Seck. Having joint ſtock, unleſs proof of diſpoſing it, will 

not make a man ſubject to the bankrupt laws, 35. | 

Sz1amons. Form thereof to cempel a perſon to attend who 

. refuſed, 311. 

How to be ſerved, 312. 

Depoſitiot 
"ee 
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Depoſition of the due ſervice thereof, Page 312, 313. 
Summons tor bankrupt to ſurrender, 3 
Syperjedeas. Obſervations reſpecting a legal ſuperſadeas, 219. 
It witl diſcharge bankrupt from felony, 220. 
CIR luperieded party not being proved bankrupt, 
296. | 
When ſuperſeded, petitioning creditors bond to be aſſigned to 
benkrup:, 176i. | 
On /uper/edeas mqairy may be directed before the maſter, or 
an iſſue at law, 181d. ; 
Of ſaperſeding commiſſion, 510, 511. 
Writ of ſuperſedeas, 517, 518. 
Surety, How relievable under commiſſions, 148. 
Surplus, What the ſurplus to be paid over to bankrupt, 
27 
Surrender. Bankrupt to ſurrender within forty two days, 93. 
Commiſſioners to appoint meetings for that purpoſe, ibid. 
Great ſeal may enlarge bankrupt's time for ſurrendering, 
provided the applicauon be made fix days before expira- 
tion of original time, which is now confirmed by order, 


93. n. 

Lord chanc.- A , and earl Marsfe/d, chief juſt. have ſup- 
plied what tie legiſlature refuſed to do, reſpecting the 
enlargement of the bankrupt's time for ſurrendering, 
93. n. 

Bankrupt ſhould ſurrender and ſubmit to be examined, 
though commifſſion illegal, 326. n. 424. 

Alexander Thomſon was executed in the year 1756, fox not 
ſurrendering to his commiſſion, 208. n. 

Memorandum of bankrupe's ſurrender, 327. 


i FT. 
Tanner. He may be bankrupt, 6. 
Taylor. Ibid. | 
Depoſition of his trading, 279. 
allet. Lord chancellor Ta/va's opinion reſpetting bank- 
ruptcy, ſeems erroneous, 75. h. Co, 81. | 
Taking ſauctaary. Depoſition of this act of bankruptcy, 
481, * . 
See As of Bankruptcy. 
Time. Bankrupt's time for ſurrender muſt be enlarged fix 
days at leaſt before laſt ſitting in Gazerre, 93. n. 
Bankrupt's time for ſurrendering ought not to be enlarged 
without his conſent, 217. n. ; 
Reaſon why penalty of death does not ſcem to extend to 
bankrupt's ex/arged time, 218. n. | 
Trading. Though ever fo inferior, if party endeavours to 
get his living thereby, it is ſufficient, 5. = 
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Though party does not ſell ſame wares he buys, but 
converts them to ſaleable commodities, and then ſells 
them, ſuch trading is fufficient, Page 5. 
If party leaves off trade, he ſhall be bankrupt for debts 
contratted before, but not after, 6. Quære 18. 
If he trades ſometimes in Ireland, and ſometimes in Exg- 
land, he may be bankrupt, 6, 7. 
But guere if beyond ſea, 6. | 
Trading muſt be general and of perſonal things, 17. 
Trat. Truit ſtock is not liable to bankruptcy, ig, 20, 
191. n. 


Truſtee. Of him as a creditor under a bankruptcy, 149. 


V. 
Fendec. Of him as a creditor, 149, 150. 
Verdict. Of creditors thereby, 150. 
Victualler. He gaatenus ſuch not liable, 23. But guere for 
the reaſons in fol. 24 to 34. | 
Finners. They may be bankrupt, 5. 


U. 
L. Ulurious crediter cannot prove any debt, 107. 


W. 


Wages: Remedy of ſervants for them under commiſſion, 
146, 147. | 
Nasrant. Iſſued to ſeize bankrupt goods on board a ſhip, 
0. 
Cond uſion of warrant on Perret-'s commitment was right, 
208. n. Wrong in Miller's, 210. n. 
The bankrupt's deſcription in Perrott's warrant wrong, 
208. n. | 
To apprehend and commit a perſon who refuſed to be 
examined, 314, 315. 1 8 
To commit a witneſs for not anſwering to ſatisfaction, 
316, ccc. 2 Ot 94 
— —— fc refuſing to ſigu his examination, 


— for refuſing to be ſworn and anſwer 
interrogatories, 320. n. 

Form of warrant ot ſeizure, 323. 

To be made out by clerk to commiſſion, and not by meſ- 
ſenger, but ſeldom is, 385. n. 

To bring up bankrupt priſoner to ſurrender to be exa. 
mined, and to inith ſame, 419, 420. 


' Weaver. He is not liable to be bankrupt, 20. 


W"illes, lord ch. juſt. Mills. His opinion reſpecting bank- 
ruptcy feems erroneous, 7.3. n. See 84. n. . 
Wives 


INDE x. | 
IFives. How far wives to be admitted creditors under com- 
millions,” Page 120, &c. and n. 150, 151. 
Verdi. Submit in bankrupt ſtatute explained, 199. n. 200. n. 
And therein explained 199. n. 


Working. Neither working carpenters nor taylors are liable 
to be bankrupt, 20, 35. | 


Witne/s. Bankrupt cannot be of his own bankruptcy, 72. 


All witneſſes mult ſign and ſwear to the truth of their de- 
poſitions, 274, 280. | 
Not neceffary that they ſhould lay their hands on, or kiſs 
book, on being ſworn, 539. * 
Bankrupt who has aſſigned and releaſed all his eſtate and 
right to aſſignees, may be examined as a witneſs for 
them, 221. n. 
Witneſſes when to be allowed their expences, when not, 
287. . * 
Orging 2 witneſs to the alternative of depoſing more than 
he knew, or inflicting on him, in caſe of refuſal, per- 
petual impriſonment, would be as bad, if not worſe, 
than the Spaniſb inquiſition, 237, n. 

Wife of bankrupt may be examined touching his eſtate, 
but not her huſband's bankruptcy, 226. and n. 

If bankrupt be ſeiſed in right of his wife, ſale may be 
during coverture, 180. n. 8 

If purchaſe be in name of huſband, wife, and ſon, before 
trading, commiſſioners cannot ſell, 180. n. 

Lands conveyed before bankruptcy, in conſideration of 
marriage, to bankrupt's uſe and his wife's, tho* wife 
is not named in ſtat. 1 Jac. c. 15. ſ. 5, may be fold, 
182. n. 

Debts due to bankrupt's wife, tho' unrecovered, may be 
ſold, 187. n. See Sale. 
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The letter n. in this index refers to the note at the bottom 
of the page, | 
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Page 31. line 16. for will, read will not. 
$0. in notes. far Brooke, the, read Brooke. The 
81. for to ſave, read ſaved. 
211, — for 203, read 205. 


213.— for converting, read concealing. 
234. line g. for formally, read formerly. 
256. 13. for are, read have. 

263. 2. after bond add comma. 
313. 23. for E. S. read J. C. 
— 25. for him, read E. S. 


329. 25. for and ſeizure, read of ſeixure. 
230, 15. aele the petitioning. 

430. 11. fer referred, read preferred. 
340. 24. dle or hath. | 

—— 26. after money, add or any part thereof. 
459. 20. for which, read which time. 
470. 5, 6. ark humbly certify to your lordſhip. 
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